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United States Court of Appeals fclr the 

District of Columbia 



Supreme Court of the District of Columbia 

Law No. 85352 

Adelaide Cannon Blair, Plaint iff , 


Henry L. Doherty, Trading as Henry L. Doherty & Co., 

Defendant . 

BE IT REMEMBERED, That in the Supreme Court of 
the District of Columbia, at the City of Washing¬ 
ton, in said District, at the times hereinafter men¬ 
tioned, the following papers were filed and pro¬ 
ceedings had in the above-entitled cause, tjo wit: 

1 In the Supreme Court of the District of Colujnbia 


At Law No. 85,352, 

Adelaide Cannon Blair, Plaintiff , 

vs. 

Henry L. Doherty, Trading as Henry L. Doherty |& Co., 

Defendant. 

Declaration 

Filed April 15, 1935 

The plaintiff, Adelaide Cannon Blair, sues the defend¬ 
ant, Henry L. Doherty, trading as Henry L. Doherty and 
Company, for that, heretofore to wit, on the 23rd day of 
April 1930 and for a long time prior thereto, defendant 
was engaged in the general securities business ifi the 
District of Columbia by his agents and servants and Jn the 
course of his said business had obtained an extensive repu¬ 
tation in the District of Columbia and throughout the 
United States in the management, control, supervision and 
sale of stocks in a number of oil companies throughout 
the United States, which the said defendant directly or 
indirectly controlled and in the course of said business 
maintained and operated a securities sales divisioii and 
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office in the District of Columbia under the said defend¬ 
ant’s management and control and in the course of said 
business employed a great number of agents, servants and 
employees as securities salesmen to the general public in 
the District of Columbia. That heretofore on the afore¬ 


said date, defendant did, through his agents, servants and 
employees and through the issuance of elaborate prospecti 


advertise that the said defendant did control a certain 


corporation known as the “Indian Territory Illuminating 
Oil Company”, the stock of which corporation was gener¬ 
ally and widelv held but that control was concen- 
2 trated in the said defendant and which stock the 


said defendant did then and there offer to sell by 
his agents, servants and employees, which stock in the 
said company was represented by the said defendant, 
through his agents, servants and employees to be the only 
outstanding issue of stock of said corporation and that 
there did not exist any other prior indebtedness against 
the corporation except notes outstanding in the sum of 
$4,800,000.00iand that there was not any outstanding issues 
of bonds or other indebtedness against the said corpora¬ 
tion and said defendant, by his agent, servant and em¬ 
ployee as aforesaid, did further represent to the public 
generally, including the plaintiff, that the said defendant 
was the only one authorized to sell the said stock. 

Wherefore on or about the date aforesaid, the said de^ 
fendant, by his agent, servant and employee as aforesaid, 
did offer for sale and sell the said stock upon the false and 
fraudulent representation that the said stock was part of 
the onlv outstanding issue of stock of said corporation and 
that there was no bonded or other indebtedness against the 
same other than as aforesaid, and did make said repre¬ 
sentation both orally, by his agents, servants and employees 
and also by the use of a certain elaborate prospectus pub¬ 
lished by said defendant wherein said defendant did in 
extravagant and glowing terms, concerning the soundness 
of said stock as an investment and the value thereof, which 


representations were false and fraudulent and did state 
that the said; corporation was earning from the contracts 
from the supply of oils then on hand and unfilled a suffi¬ 
cient sum to double the amount of the surplus account of 
said corporation, when the said representation was not 
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correct but was false and fraudulent and as a result of the 
said misrepresentations and the plaintiff’s reliance thereon 
as a truth, believing them to be true, said plaintiff did 
purchase from said defendant one hundred (100) shares 
of the aforementioned stock upon the basis of the afore¬ 
said representations, not knowing them to be false 

3 or fraudulent and thereafter and not until approxi¬ 
mately December 1, 1934, when upon special inquiry 

made by the plaintiff from the agents of the said defend¬ 
ant did plaintiff learn and become informed of the false 
and fraudulent character of the said representations upon 
which the plaintiff had relied and which induced the plain¬ 
tiff to make the said purchase, without which tile said 
purchase would not have been made. | 

Wherefore plaintiff says that at the time of the purchase 
of the said stock, as aforesaid, plaintiff paid the Jum of 
$4,687.50 for One Hundred (100) shares and said defend¬ 
ant did thereafter deliver unto said plaintiff one hundred 
(100) shares of stock in said corporation but that the same 
are now worthless and of no value; and as a result Thereof 
plaintiff has sustained damage in the sum of $4,687.^0 with 
interest thereon from April 23, 1930. j 

Wherefore plaintiff brings this action and claimst dam¬ 
ages of said defendant in the sum of $4,687.50 with interest 
from April 23, 1930, besides costs of this action. 

ALVIN L. NEWMYfeR 
Attorney for Plaintiff 

i 

4 The President of the United States 

to the Defendant, 

Henrv L. Dohertv, Greeting: 

You are hereby Summoned to appear in this Courtjon or 
before the twentieth day, exclusive of Sundays andj legal 
holidays, after the day of service of this Writ uporji you, 
to answer the Plaintiff’s Suit, and shown why he Should 
not have judgment against you for the cause of iction 
stated in his declaration; and in case of your failure so 
to appear and answer, judgment will be given against you 
bv default. 
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WITNESS, The Honorable Chief Justice of said Court, 
the 15" day of April, 1935. 

FRANK E. CUNNINGHAM, 
(Seal) Clerk. 

By ANDREW A. HORNER, 

Assistant Clerk. 

A. L. NEWMYER, 

Attorney. 

Marshal ’s Return 

the above named, HENRY L. DOHERTY, Defendant. 
NOT TO BE FOUND 5/17/35 

JOHN B. COLPOYS, 

1 U. S. Marshal. 

By H. C. ALLEN, Deputy. 


5 1 The President of the United States 

to the Defendant. 

Henrv L. Dohertv trading as Henrv L. Dohcrtv & Co., 
Greeting: 

You are hereby Summoned, as you have before been 
Summoned, to appear in this Court on or before the 
twentieth dav, exclusive of Sundavs and legal holidavs, 
after the day of service of this Writ upon you, to answer 
the Plaintiff ’s Suit, and show why he should not have judg¬ 
ment against vou for the cause of action stated in his de- 
duration; and in case of your failure so to appear and 
answer, judgment will be given against vou bv default. 

WITNESS, The Honorable ALFRED A. WHEAT, 
Chief Justice of said Court, the 20th dav of Julv, A. D. 
1935. 

FRANK E. CUNNINGHAM, 
(Seal) Clerk. 

! By ALF G. BUHRMAN, 

Assistant Clerk. 


A. L. NEWMYER, 
Attorney. 
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6 the Defendant, HENRY L. DOHERTY, Trading as 

HENRY L. DOHERTY & CO., Not to |be found 
8/28/35 | 

JOHN B. COLPOYS 

U. S. Marshal and for the 
District of Columbia 

By W. J. KIRKLAND j 

Deputy U. S. J^arshal 

7 The President of the United States j 

to the Defendant. 

Henrv L. Doherty, trading as Henrv L. Doheriv & Co., 
Greeting: 

You are hereby summoned, as you have often been sum- 
moiled, to appear in this Court on or before the twentieth 
day, exclusive of Sundays and legal holidays, after the day 
of the service of this Writ on you, to answer the Plaintiff’s 
Suit, and show why lie should not have judgment against 
you for the cause of action stated in his declaration; and in 
case of your failure so to appear and answer, judgment 
will be given against vou bv default. 

WITNESS, The HONORABLE ALFRED A. Yl'HEAT, 
Chief Justice of said Court, the 11" dav of November, A. D. 
1935. 


(Seal) 


FRANK E. CUNNINGHAM, 

Clerk. 

Bv ALF G. BUHRMAN, 

Assistant Clerk. 


S Withdrawn from Marshall’s Office bv Attv fdr PI. 

L. J. BARDFORD 

No.At Law. Pluries Summons.vs. 

Issued., 192. .. Served copies of the declara¬ 

tion, notice to plead, affidavit, and this summons, on the 
Defendant, NOT FOUND the 4th day of December, 1935. 

GERALD W. SICKLER 

p\lis or 
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9 Motion for Appointment of Elisor to Serve Process 

Filed November 27 1935 
********* 

Conies now the plaintiff in the above entitled cause, by 
her attorneys, and moves this Honorable Court to appoint 
an Elisor or a person to be deputized by this Honorable 
Court for the purpose of serving- process upon the defend¬ 
ant in the above entitled cause, and for cause therefor savs 
that the defendant is evading service of process and that 
several writs heretofore issued out of this Honorable Court 
have not been served by the United States Marshal’s 
Office for the District of Columbia, because of the diffi¬ 
culty in apprehending said defendant. 

ALVIN L. NEAVMYER 
; DAVID G. BRESS 

Attorneys for Plaintiff 
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Order 

Filed November 27 1935 


* 


* 


* 


Upon consideration of the motion of the plaintiff filed 
in the above cause on the 27 day of November, 1935, it is 
by the Court, this 27 day of November, 1935, 

ADJUDGED AND ORDERED that the said motion be 
and the same is hereby granted and that Gerald AY. Sickler, 
Esquire, be and lie is hereby appointed an Elisor in said 
cause for the purpose of serving the present pluries writ 
herein upon the defendant herein or any subsequent writs 
which may issue out of this Court against the said defend¬ 
ant in this cause and the said Gerald AY. Sickler is hereby 
deputized as a deputy United States Marshal for the pur¬ 
pose of serving process, as aforesaid, in said cause, the 
return of service to be made and shown by the affidavit 

of service bv said Gerald AA 7 . Sickler. 

* 

JENNINGS BAILEY. 

Justice. 


LALLA KALMBACH, ADELAIDE CANNON BLAIR, ET[ AL. I 
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Affidavit of Elisor 
Filed December 6, 1935 


#. 


* 


* 


* 


T, GERALD W. S1CKLER, being' first duly Appointed 
by this Honorable Court as Elisor to serve process upon 
the defendant in the above entitled cause, having been 
appointed, depose and say that I have not been able to 
accomplish service upon the above entitled defendant, that 
he is not to be found during the time allowed fop service 
under the writs placed in my possession for the purpose of 
said service. 

GERALD W. SIC'KLER 

Subscribed & sworn to before me this 6th dav| of Dec. 
1935. * | 

FRANK E. CUNNINGHAM, 

I Clark 

Bv ANDREW A. HORNER 


Asst. Clerk. 
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The President of the United States 
to the Defendant. 


v & Co., 


Henrv L. Dohertv, Trading as Henrv L. Dohert 

• t / » 1 

Greeting: 

You are herebv summoned, as vou liave ofteil before 

been summoned, to appear in this Court on or before the 

twentieth dav, exclusive of Sundays and legal holidays, 

after the dav of the service of this Writ on vou, tol answer 
• * 7 | 
the Plaintiff\s suit, and show why he should npt, have 

judgment against you for the cause of action stated in his 

declaration; and in case of your failure so to appfear and 

answer, judgment will be given against you by default. 


WITNESS, the Honorable Alfred A. Wheat, Ch 
tice of said Court, the 6th day of December, 1935. 

FRANK E. CUNNING! 

(Seal) 


ef Jus- 


IAM, 

falerk. 


CHAS. B. COFLIN, 

Assistant Clerk 


(sgd) A. L. NEWMYER, 
Attorney. 
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Marshal's Return 


Served copies of the declaration, notice to plead, affi¬ 
davit, and this summons, on the Defendant, Personally— 
the 14th day of December, 1935 

GKHALI) W. SICKLER 

Elisor 
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Affidavit of Service of Process by Elisor 
Filed December 16, 1935 


***** 
District of Columbia, ss: 


* 


Gerald W. Sickler. being first duly sworn according to 
law deposes and says that he was heretofore on the 27th 
day of November, 1935, duly appointed by order of this 
court as an Elisor to serve process upon the defendant in 
the above entitled cause and that in accordance with the 
authority invested in him did personally serve Henry L. 
Dohertv, a hostelrv in the District of Columbia, on the 
14th day of December, 1935, at 7 :40 o’clock P. M. by service 
of a copy of the declaration and summons herein upon the 
said defendant personally. 

GERALD W. SICKLER 


Subscribed and sworn to, before me, this 16th day of 
December, 1935. 

MARGARET MacPHERSOX 
(Notarial Seal) Notary Public, D. C. 

My Commission Expires April 16, 1937 
14 Motion to Quash Purported Service of Process. 

Filed Januarv 8 1936 

********* 

Ilenrv L. Dohertv, named as defendant herein trading 
as Henry L. Doherty & Co., appearing specially for the 
purpose of this motion only and objecting to the jurisdic¬ 
tion of the Court, and not appearing generally or for other 
purposes, moves the Court to quash the purported service 
of process upon him, and to vacate and to set aside such 
purported service of process and to hold the same for 
naught, and for grounds hereof says: 
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1. Service of said process upon the said defendant was 
attempted to be made by one Gerald AA r . Sicklef, who at 
the time of such purported service of process wa|s entirely 
without authority of law to serve such process. | 

2. That the order of this Court of November 127, 1935, 


utize the 
Marshal 
because 
the said 


tem, was 


issued herein attempting to appoint and to dep 
said Gerald AY. Sickler as a United States Deputy 
to serve such process, was ineffective and void 
the Court was without jurisdiction to appoint 
Gerald AV. Sickler, or any one else, a United Statejs Deputy 
Marshal for such purpose. 

3. That insofar as the said order of November 27th 
attempted to appoint the said Gerald AY. Sickler an elisor 
for the purpose of serving process, the Court \jas with¬ 
out authority to appoint the said Gerald AY. Sickler, or 
any one else, an elisor in said cause, and if such service 
of process was attempted to be made by the said Gerald 
AA r . Sickler as such elisor, the said purported service of 
process was ineffective and void. 

4. That said order of November 27. 1935 her 

ineffective and void for the reason that tjhere al- 
15 ready existed process issued herein to thp United 
States Marshal for the District of Columbip and of 
which process the said Marshal had made no return. 

5. That there was no authority to issue the plujdes writ 
herein of December G, 1935 for the reason that there was 
no return by the United States Marshal for the District 
of Columbia of the previous summons issued November 
11, 1935. 

ELLIS, HOUGHTON &j ELLIS 

Bv AVOODSON P. HOUGHTON 
KAIIL K. SPRIGGS 
Attorneys for the Defendant, 
Henry L. Doherty, appearing 
specially for the sole purpose 
of this motion and for no 
other purpose. 
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16 M cm or and u m 

Filed March 4, 1936 

In the Supreme Court of the District of Columbia 

Law Xo. 85332 

Adelaide Cannon Blair 
vs. 

Henry L. Doherty 

Law Rule 19, paragraph 3, of this Court provides — 

“The service of all process, mesne and final, shall be 
by the marshal of said District, or his deputy, or by some 
other person specially appointed b\ the court or judge for 
that purpose j and not otherwise. In the latter case, the 
person serving the process shall make affidavit thereof 

In each case plaintiff moved the court “to appoint an 
elisor or a person to be deputized by this Honorable Court 
for the purpose of serving process upon the defendant” 
on the ground that defendant was evading service, and 
that the marshal had been unable to serve several writs 
theretofore issued. 

On November 27, 1935 the Court appointed Gerald W. 
Sickler to serve the defendant. 

Mr. Sickler made service on defendant and the latter 
has moved to quash the service on the ground that the 
appointment was illegal. 

It seems immaterial to me that Mr. Sickler was called 
an elisor in the order, or that the order undertook to depu¬ 
tize him as a j deputy United States Marshal. The order 
did clearly appoint him for the purpose of making service. 
It was a proper order under the foregoing rule. The only 
question is as to the validity of that rule. 

Equity Rule 15 of this Court promulgated in 1863 was 
in almost the precise language of paragraph 3 of present 
Law Rule 19. That rule continued in the various; 

17 revisions of the rules until 1924 when it became a 
part of Law Rule 19. 

Law Rule 22 of 1863 provided— 

“Every writ, process, or notice issuing out of the clerk’s 
office of this Court shall be served by the marshal for the 
District of Columbia, or his deputy, and the marshal’s 
return shall be conclusive evidence of the fact of service”. 
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The rule continued in more or less the original form 
until 1924 when the law and equity rules were combined 
in the present form. 

In my judgment this rule is a valid exercise of the powers 
conferred upon the court. See Section 65 of ihe Code; 
Fidelity (0 Deposit Company v. United States , 187 IT. S. 
315. 

Therefore the motion to quash is overruled in each case. 
March 4 1936 

JESSE C ADKINS 

Justice 


18 Supreme Court of the District of Columbia 

Wednesday, March 4, 1936. j 

Session resumed pursuant to adjournment, Hon. Jesse 
C. Adkins, Justice, presiding. 

###**•*#*# 

Upon consideration of the motion filed herein, in each 
of the above entitled causes, to quash the purported ser¬ 
vice of process, it is ordered that said motions bo, and the 

same are lierebv each severally overruled. 

•- * 

19 Order Allowing Special Appeal 

Filed April 27 1936 

United States Court of Appeals for the 
District of Columbia J 

April Term, 1936. I 

Law No. 85,352 

No. 2584 Original. 

Henry L. Doherty, Petitioner, 

vs. 

Adelaide Cannon Blair 

On consideration of the petition for allowance of a 
special appeal in the above entitled cause from the order 
of the Supreme Court of the District of Columbia, entered 
therein on March 4, 1936, by Mr. Justice Jesse C Adkins, 


12 


HENRY L. DOHERTY VS. 


It is ordered by the Court that the i>etition be and it is 
hereby granted and a special appeal allowed as prayed. 

Per MR. CHIEF JUSTICE MARTIN, 

April 17, 1936 
A true Copy, 

Test: MONCURE BURKE 

(Seal) Clerk of the United States 

Court of Appeals for the District of Columbia 

20 Assignment of Errors 

Filed April 27 1936 

Henry L. Doherty, named as defendant herein trading 
as Henry L. Doherty & Co., appearing* specially for the pur¬ 
pose only of filing this assignment of errors, and not ap¬ 
pearing generally or for other purposes, assigns errors by 
the Court in the above entitled cause as follows: 

1. The Court erred in overruling the motion to quash the 

purported service of process herein upon said Henry L. 

Pohertv. 

%> 

2. The Court erred in holding the purported service of 
process herein by Gerald Sickler on said Henry L. 
Pohertv to be valid. 

3. The Court erred in holding that the said Gerald 
Sickler, at the time of the purported service of process 
herein upon said Henry L. Pohertv had authority of law 
to serve such process. 

4. The Court erred in holding that the order of November 
27, 1935, issued herein, attempting to appoint and to depu¬ 
tize the said Gerald W. Sickler as a United States Deputy 
Marshal for the purpose of serving process herein, was ef¬ 
fective and valid for such purpose. 

5. The Court erred in holding that the order of Novem¬ 
ber 27, 1935, issued herein, attempting to appoint the said 
Gerald W. Sickler an elisor for the purpose of serving- 
process herein was effective and valid for such purpose. 

6. The Court erred in not holding the said order of No¬ 
vember 27, 1935, issued herein, was ineffective and void, 
for the reason that there already existed process herein is- 
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sued to the United States Marshal for the District 


21 of Columbia, and o? which process the said Marshal 
had made no return. 

7. The Court erred in not holding there was no [authority 
to issue the pluries writ herein of December 6,11935, for 
the reason that there was no return by the Unitbd States 
Marshal for the District of Columbia of the previous pluries 
summons issued November 11, 1935. 

8. The Court erred in holding that the order of November 
27, 1935, issued herein, was valid and effective to authorize 
the said Gerald W. Sickler to make lawful service of process 
upon the said Henry L. Doherty. 

9. The Court erred in holding that Paragraph & of Law 
Rule 19 of the rules of the Supreme Court of th([ District 
of Columbia authorized and made effective the s^iid order 
of November 27, 1935, issued herein, so as to constitute the 
said Gerald W. Sickler a lawful person to serve v^lid proc¬ 
ess upon the said Henry L. Doherty. 

10. The Court erred in holding that Paragraph 3 of Law 
Rule 19 of the rules of the Supreme Court of the District 
of Columbia was valid insofar as it authorized the issuance 
of the said order of November 27, 1935 herein, attempting 
to constitute the said Gerald W. Sickler a lawful person to 
serve valid process upon the said Henry L. Doherty. 

ELLIS, HOUGHTON & ELLIS 
WOODSON P. HOUGHTON 

Bv KAHL K. SPRIGGS 

* 

A Horn eys fo r Dr fen dan t , 
Henry L. Doherty , appear¬ 


ing specially for j the sole 
purpose of filing above as¬ 
signment of errors , and 
for no other purpose. 


Service of copy of the foregoing assignment of brrors is 
hereby acknowledged, this 27 day of April, 1936. 

A. L. NEWMYER 
DAVID G. BRESS 
Attorneys for Plaintiff. 
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* 




Designation of Record 
Filed April 27 1936 


* * 


Henry L. Doherty, appellant in the above entitled cause, 
appearing* specially for the purpose of filing this designa¬ 
tion of record, and not appearing generally or for any 
other purpose, designates the parts of the record to be in¬ 
cluded in the transcript, said parts being considered suf¬ 
ficient for the determination of the questions raised on ap¬ 
peal, namely: 

1. Declaration. 

2. Writ ofisummons and attached return of summons by 
Marshal. 

3. Alias writ of summons, and attached return of alias 
summons bv Marshal. 

4. Pluries writ of summons dated November 11, 1935, and 
attached purported return of said pluries writ bv Gerald 
W. Sickler. 


5. Motion for appointment of elisor to serve process. 

6. Order signed bv Justice Jennings Bailev, dated No- 

■ V • 1.7 « / 


vember 27, 1935. 

7. Affidavit of Gerald W. Sickler, filed December 6, 1935. 

8. Pluries writ of summons, dated December 6, 1935, and 
attached purported return by Gerald W. Sickler of said 
writ. 


9. Affidavit of purported service of process by Gerald W. 
Sickler, filed December 16, 1935. 

10. Motion to quash purported service of process. 

11. Memorandum of Justice Jesse C. Adkins overruling 
motion to quash purported service of process. 

23 12. Minute entrv of order overruling motion to 

(piasli purported service of process. 

13. Order of United States Court of Appeals for the Dis¬ 
trict of Columbia, allowing special appeal. 

14. Assignment of errors. 

15. This designation. 


ELLIS, HOUGHTON & ELLIS 
WOODSON P. HOUGHTON 
Bv KAHL K. SPRIGGS 

Attorneys for Appellant, appearing specially for 
the purpose of filing this designation of record , and 
not appearing generally or for any other purpose. 
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Service of copy of the foregoing’ designation of record is 
hereby acknowledged, this 27 day of April, 1936. 

A. L. NEWMYER 
DAVID G. BRESS 
Attorneys for Plaintiff. 

24 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
pages number from 1 to 23, both inclusive, to be a true and 
correct transcript of the record, according to directions of 
counsel herein filed, copy of which is made paid of this 
transcript, in Law Cause numbered 85352, wherein Ade¬ 
laide Cannon Blair is Plaintiff and Henrv L. Doheftv, trad- 
ing as Henry L. Doherty & Co., is Defendant, as the same 
remains upon the files and of record in said Court. 

TX TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 6th day of May, 1936. 


(Seal) 


FRANK E. CUNNINGHAM, 

Clerk 

Bv CHAS B. COFLlk 
%> 

Assistant Clerk 

The President of the United States \ 
to the Defendant. 


Henry L. Doherty, trading as Henry L. Doherty & Co., 
Greeting: 

You are hereby summoned, as you have often before been 
summoned, to appear in this Court on or before i;he twen¬ 
tieth day, exclusive of Sundays and legal holidays, after 
the dav of the service of this Writ on vou, to answer the 
Plaintiff’s Suit, and show why he should not have judg¬ 
ment against vou for the cause of action stated in his dec- 
laration; and in case of your failure so to appear and an¬ 
swer, judgment will be given against you by default. 
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Witness, The Honorable Alfred A. Wheat, Chief Justice 


of said Court, the 6th day of December, A. D. 1935. 

FRANK E. CUNNINGHAM, 

Clerk. 

By CHAS. B. COFLIN, 

(Seal) i Assistant Clerk. 

A. L. NEWMYER, Attorney. 

39 No.At Law. Pluries Summons.vs. 

Issued., 192. .. Served copies of the declara¬ 

tion, notice to plead, affidavit, and this summons, on the 


Defendant, Personally, the 14th day of December, 1935. 
Gerald W. Sickler, Marshal. 

58 The President of the United States 

to the Defendant. 


Greeting: 

You are herebv summoned, as vou have often before been 
summoned, to appear in this Court on or before the twen¬ 
tieth dav, exclusive of Sundavs and legal holidavs, after 
the dav of the service of this Writ on vou, to answer the 

• % 7 

Plaintiff’s Suit', and show why lie should not have judg¬ 
ment against vou for the cause of action stated in his dec- 
laration; and in case of your failure so to appear and an¬ 
swer, judgment will be given against you by default. 

Witness, The Honorable Alfred A. Wheat, Chief Justice 
of said Court, the lltli day of November, A. D. 1935. 

FRANK E. CUNNINGHAM, 

Clerk. 

I By ALF G. BUHRMAN, 

(Seal) i Assistant Clerk. 

.. Attorney . 

59 Withdrawn from Marshal’s Office bv.Attv for PI. 

i L. J. BRADFORD 

No.At Law. Pluries Summons .vs. 

Issued., 192... Served copies of the declaration, 

notice to plead, affidavit, and this summons, on the Defend¬ 
ant, Not Found, the 4th day of December, 1935. Gerald 
W. Sickler, Elisor. 
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82 The President of the United States 

to the Defendant. 

Henry L. Doherty, trading as Henrv L. Dohertv & Co., 
Greeting:: 

You are hereby summoned, as you have often before been 
summoned, to appear in this Court on or before the twen¬ 
tieth day, exclusive of Sundays and legal holidays, after 
tlie dav of the service of this Writ on you, to answer the 
Plaintiff's Suit, and show why lie should not have judg¬ 
ment against you for the cause of action stated |in his dec¬ 
laration; and in case of your failure so to appe|ar and an¬ 
swer, judgment will be given against you by default. 

Witness, The Honorable Alfred A. Wheat, Chief Justice 
of said Court, the lltli day of November, A. D. 1935. 

FRANK E. CUNNINGHAM, 

Clerk. 

Bv ANDREW A. HORNER, 

(Seal) Assistant Clerk. 

., Attorney. 

83 Withdrawn from Marshal’s Office by At|tv for PI. 

L. J. BRADFORp 

No.At Law. Pluries Summons. vs. 

Issued.. 192... Served copies of the declaration, 

notice to plead, affidavit, and this summons, on the Defend- 
cnt, Not Found, the 4th day of December, 1935. Gerald 
W. Sickler, Elisor. 

10(j The President of the United States 

to the Defend ant. 

Henry L. Doherty, trading as Henry L. Dohej-ty & Co., 
Greeting: 

You are hereby summoned, as you have often before been 
summoned, to appear in this Court on or before the twen¬ 
tieth day, exclusive of Sundays and legal holidays, after 
the dav of the service of this Writ on vou, to ahswer the 
Plaintiff’s Suit, and show why he should not have judg¬ 
ment against you for the cause of action stated in his dec¬ 
laration; and in case of your failure so to appear and an¬ 
swer, judgment will be given against you by default. 
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Witness, The Honorable Alfred A. Wheat, Chief Justice 
of said Court, the lltli day of November, A. D. 1935. 

FRANK E. CUNNINGHAM, 

Clerk. 

By PHILIP M. HAMILTON, 

(Seal) i Assistant Clerk. 

., Attorney. 

107 Withdrawn from Marshal’s Office bv Attv. for PI. 

L. J. BRADFORD 

No.At Law. Pluries Summons.vs. 

Issued., 192... Served copies of the declaration, 

notice to plead, affidavit, and this summons, on the Defend¬ 
ant, Not Found, the 4th day of December, 1935. Gerald 
W. Sickler, Elisor. 

130 The President of the United States 

to the Defendant. 

Henry L. Doherty, trading as Henry L. Doherty & Co., 
Greeting: 

You are herebv summoned, as vou have often before been 
summoned, to appear in this Court on or before the twen¬ 
tieth day, exclusive of Sundays and legal holidays, after 

the dav of the service of this Writ on vou, to answer the 
• * 

Plaintiff’s Suit, and show why he should not have judg¬ 
ment against vou for the cause of action stated in his dec- 
laration; and in case of your failure so to appear and an¬ 
swer, judgment will be given against you by default. 

Witness, The Honorable Alfred A. Wheat, Chief Justice 
of said Court, the lltli day of November, A. D. 1935. 

I FRANK E. CUNNINGHAM, 

Clerk. 

i By PHILIP M. HAMILTON, 

(Seal) j Assistant Clerk. 

., Attorney. 

131 Withdrawn from Marshal’s Office bv Attv for PI. 


l L. J. BRADFORD 

No.At Law. Pluries Summons .vs. 

Issued.i, 192... Served copies of the declaration, 


notice to plead, affidavit, and this summons, on the Defend- 
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ant, Not Found, the 4th day of December, 193p. Gerald 
W. Sickler, Elisor. 


.154 


The President of the United States 
to the Defendant. 


Henry L. Dohertv, trading as Henry L. Dohertv & Co., 
Greeting: 

You are hereby summoned, as von have often before been 
summoned, to appear in this Court on or before the twen¬ 
tieth dav, exclusive of Sundavs and legal holidays, after 
the dav of the service of this Writ on vou, to aiiswer the 
Plaintiff’s Suit, and show why he should not have judg¬ 
ment against you for the cause of action stated iti his dec¬ 
laration; and in case of your failure so to appear and an¬ 
swer, judgment will be given against you by default. 

Witness, The Honorable Alfred A. Wheat, Chief Justice 
of said Court, the 11th day of November, A. D. 1935. 

FRANK E. CUNNINGHAk 

Clerk. 

By ANDREW A. HORNER, 

7 

(Seal) Assistant Clerk. 

A. L. NEWMYER, Attorney. 

155 Withdrawn from Marshal’s Office bv Attv for PI. 

L. J. BRADFORD 

No.At Law. Pluries Summons .vs. 

Issued., 192... Served copies of the declaration, 

notice to plead, affidavit, and this summons, on the Defend¬ 
ant, Not Found, the 4th dav of December, 1935 
W. Sickler, Elisor. 


Gerald 


178 


The President of the United States 
to the Defendant. 


ty & Co., 


Henrv L. Dohertv, trading as Henry L. Dohei 
Greeting: 

You are hereby summoned, as you have often before been 
summoned, to appear in this Court on or before ithe twen¬ 
tieth day, exclusive of Sundays and legal holidays, after 
the dav of the service of this Writ on vou, to ahswer the 
Plaintiff’s Suit, and show why he should not have judg¬ 
ment against vou for the cause of action stated iji his dec- 
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laration; and in case of your failure so to appear and an¬ 
swer, judgment will be given against you by default. 

Witness, The Honorable Alfred A. Wheat, Chief Justice 
of said Court,! the 11th day of Nov., A. D. 1935. 

FRANK E. CUNNINGHAM, 

Clerk. 

By PHILIP M. HAMILTON, 

(Seal) i Assistant Clerk. 

., Attorney. 

179 J. L. Bradford, of Mr. Newmvers Office, withdraws 
summons from Marshal’s Office. 

L. J. BRADFORD 

Served copies of the declaration, notice to plead, affidavit, 
and this summons, on the Defendant, Not found, the 4th day 
of December, 1935. Gerald W. Sickler, Elisor. 

202 The President of the United States 

to the Defendant. 

Henrv L. Dbhertv, trading as Hen it L. Dohertv & Co., 
Greeting: 

You are hereby summoned, as you have often before been 
summoned, to appear in this Court on or before the twen¬ 
tieth dav, exclusive of Sundavs and legal holidavs, after 

the dav of the service of this Writ on you, to answer the 
» • / 

Plaintiff’s Suit, and show why he should not have judg¬ 
ment against vou for the cause of action stated in his dec- 
laration; and in case of your failure so to appear and an¬ 
swer, judgment will be given against you by default. 

Witness, The Honorable Alfred A. Wheat, Chief Justice 
of said Court, the lltli day of November, A. D. 1935. 

FRANK E. CUNNINGHAM, 

Clerk. 

I Bv ANDREW A. HORNER, 

(Seal) Assistant Clerk. 

A. L. NEWMYER, Attorney. 

1001 15th St N W Wash D C 

203 Withdrawn from Marshal’s Office bv At tvs for PI. 

L. J. BRADFORD 

No.At Law. Pluries Summons. vs. 

Issued., 192... Served copies of the declaration, 
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notice to plead, affidavit, and this summons, on tlje Defend¬ 
ant, not found, the 4th day of December, 1935. Jerald W. 
Sickler, Elisor. 


*22 6 


The President of the United States 


to the Defendant. 

Ilenrv L. Dohertv, trading as Henry L. Dohertv & Co., 

m/ 7 O » it 

Greeting: 

You are hereby summoned, as you have often before been 
summoned, to appear in this Court on or before the twen¬ 
tieth day, exclusive of Sundays and legal holidays, after 
the dav of the service of this Writ on vou, to aiiswer the 
Plaintiff’s Suit, and show why lie should not have judg¬ 
ment against vou for the cause of action stated in his dec- 
laration; and in case of your failure so to appear and an¬ 
swer, judgment will be given against you by default. 

Witness, The Honorable Alfred A. Wheat, Chief Justice 
of said Court, the 11th day of November, A. I). 1935. 


(Seal) 


FRANK E. CUNNINGHAM, 

Clerk. 

By ALF G. BUHRMA^, 


Assistant C 


, Attorney. 
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lerk. 


Withdrawn from Marshal’s Office by Attys for PI. 

L. J. BRADFORD 


No.At Law. Pluries Summons.vs. 

Issued., 192... Served copies of the declaration, 

notice to plead, affidavit, and this summons, on the Defend¬ 
ant, Not found, the 4th day of December, 1935. Gerald 
W. Sickler, Elisor. 

250 The President of the United States 

to the Defendant. 

Henry L. Doherty, trading as Henry L. Dohertjy & Co., 
Greeting: 

You are hereby summoned, as you have often before been 
summoned, to appear in this Court on or before tne twen¬ 
tieth day, exclusive of Sundays and legal holidays, after 
the day of the service of this Writ on you, to answer the 
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Plaintiff’s Suit, and show why he should not have judg¬ 
ment against you for the cause of action stated in his dec¬ 
laration; and in case of your failure so to appear and an¬ 
swer, judgment will be given against you by default. 

Witness, The Honorable Alfred A. Wheat, Chief Justice 
of said Court, the lltli. day of Nov., A. D. 1935. 

, FRANK E. CUNNINGHAM, 

Clerk. 

By ANDREW A. HORNER. 

(Seal) ■ Assistant Clerk. 

A. L. NEWMYER, Attorney. 

251 Withdrawn from Marshal’s Office—bv Attvs. for PI. 

L. J. BRADFORD 

No.At Law. Pluries Summons .vs. 

Issued.. 192. . . Served copies of the declaration, 

notice to plead, affidavit and this summons, on the Defend¬ 
ant, not found, the 4th day of December, 1935. Gerald W. 
Sickler, Elisor. 

274 Thu President of the United States 

to the Defendant. 

Iienrv L. Dqhertv, trading: as Henrv L. Dohertv & Co., 
Greeting: 

You are herein* summoned, as vou have often before been 
summoned, to appear in this Court on or before the twen¬ 
tieth dav, exclusive of Sundavs and legal holidavs, after 
the dav of the (service of this Writ on vou, to answer the 
Plaintiff’s Suit, and show why lie should not have judg¬ 
ment against vou for the cause of action stated in his dec- 
laration; and in case of your failure so to appear and an¬ 
swer, judgment will be given against you by default. 

Witness, The Honorable Alfred A. Wheat, Chief Justice 
of said Court, the lltli day of Nov., A. D. 1935. 

FRANK E. CUNNINGHAM, 

Clerk. 

By ALF G. BUHRMAN, 

(Seal) Assistant Clerk. 

., Attorney. 
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275 Withdrawn by Attorney For Plaintiff, ff*om Mar¬ 
shal’s Office. 

L. J. BRADFORD 

Xo.At Law. Pluries Summons.^s. 

Issued., 192... Served copies of the declaration, 

notice to plead, affidavit, and this summons, on the Defend¬ 
ant, Xot found, the 4th day of December, 1935. Gerald 
W. Sickler, Elisor. 








24 


HENRY L. DOHERTY VS. 


290 UNITED STATES COURT OF APPEALS FOR 
THE DISTRICT OF COLUMBIA 

April Term, 1936 

No. 6727 


IIENRY L. DOHERTY, TRADING AS HENRY L. 
DOHERTY & CO., APPELLANT, 

vs. 

JONAS A. RUDOLPH, APPELLEE. 


APPEAL PROM THE SUPREME COURT OF THE 
DISTRICT OF COLUMBIA 


291 Supreme Court of tlie District of Columbia. 

Law No. 86539 

Jonas A. Rudolph, Plaintiff , 
vs. 

Henry L. Doherty, Trailing as Henry L. Doherty & Co., 

Defendant. 


BE IT REMEMBERED, That in the Supreme Court of the 
District of Columbia, at the City of Washington, in 
said District, at the times hereinafter mentioned, 
the following papers were filed and proceedings 
had inithe above-entitled cause, to wit: 

292 In the Supreme Court of the District of Columbia 

At Law No. 86,539. 

Jonas A. Rudolph, Plaintiff , 

vs. 

Henry L. Doherty. Trading as Henry L. Doherty & Co., 

Defendant. 

Declaration 

Filed November 11 1935 


The Plaintiff, Jonas A. Rudolph, sues the defendant, 
Ilenrv L. Dohertv, trading as Henrv L. Dohertv and Com- 
pany, for that, heretofore to wit, on the 24th day of April 
and 30th day of April, 1930 and for a long time prior 
thereto, defendant was engaged in the general securities 
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business in the District of Columbia by his age|nts and 
servants and in the course of his said business had obtained 
an extensive reputation in the District of Columbia and 
throughout the United States in the management, control, 
supervision and sale of stocks in a number of oil com¬ 
panies throughout the United States, which the jsaid de¬ 
fendant directlv or indirectlv controlled and in the course 

• • 

of said business maintained and operated a securities sales 
division and office in the District of Columbia under the 
said defendant’s management and control and in ti e course 
of said business employed a great number of agents, ser¬ 
vants and employees as securities salesmen to the general 
public in the District of Columbia. That heretofore on the 
aforesaid date, defendant did, through his agents, [servants 
and employees and through the issuance of elaborate pros- 
pecti advertise that the said defendant did control a cer¬ 
tain corporation known as the “Indian Territory Illumi¬ 
nating Oil Company”, the stock of which corporation was 
generallv and widelv held but that control was concen- 
trated in the said defendant and which stock the said de¬ 
fendant did then and there offer to sell bv his agents, 
servants and employees, which stock in the said company 
was represented bv the said defendant, thifough his 

. • 7 j 3 

293 agents, servants and employees to be the only out¬ 
standing issue of stock of said corporation and that 
there did not exist any other prior indebtedness against 
the corporation except notes outstanding in the sum of 
$4,800,000.00 and that there was not any outstanding issues 
of bonds or other indebtedness against the said [ corpora¬ 
tion and said defendant, by his agent, servant I and em¬ 
ployee, as aforesaid, did further represent to the public 
generally, including the plaintiff, that the said defendant 
was the onlv one authorized to sell the said stock. 

Wherefore on or about the dates aforesaid, the said de¬ 
fendant by his agent, servant and employee as aforesaid, 
did offer for sale and sell the said stock upon the talse and 
fraudulent representation that the said stock was part ot 
the only outstanding issue of stock of said corporation and 
that there was no bonded or other indebtedness against 
the same other than as aforesaid, and did make said 
representation both orally, by his agents, servants and 
employees and also by the use of a certain elaborate pros¬ 
pectus published by said defendant wherein saip defend- 
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ant did in extravagant and glowing terms, concerning 
the soundness!of said stock as an investment and the value 
thereof, which representations were false and fraudulent 
and did state that the said corporation was earning from 
the contracts from the supply of oils then on hand and un¬ 
filled a sufficient sum to double the amount of the surplus 
account of said corporation, when the said representation 
was not correct but was false and fraudulent and as a re¬ 
sult of the said misrepresentations and the plaintiff’s re¬ 
liance thereon as a truth, believing them to be true, said 
plaintiff did purchase from said defendant Forty (40) 
shares of the aforementioned stock, upon the basis of the 
aforesaid representation, not knowing them to be false 
or fraudulent and thereafter and not until approximately 
December 1, 1934 when upon special inquiry made by the 
plaintiff from the agents of the said defendant did plain¬ 
tiff learn and become informed of the false and 
294 fraudulent character of the said representations upon 
which the plaintiff had relied and which induced 
the plaintiff tb make the said purchase, without which the 
said purchase would not have been made. 

Wherefore plaintiff says that at the time of the purchase 
of the said stock, as aforesaid, plaintiff paid the sum of 
$1,846.25 for Forty (40) shares and said defendant did 
thereafter deliver unto said plaintiff Forty (401 shares of 
stock in said corporation but that the same are now worth¬ 
less and of no value: and as a result thereof plaintiff has 
sustained damage in the sum of $1,846.25 with interest 
thereon from April 30, 1930. 

Wherefore plaintiff brings this action and claims dam¬ 
ages of said defendant in the sum of $1,846.25 with interest 
from April 30, 1930, besides costs of this action. 

ALVIN L. XEWMYER 
Attorney for Plaintiff 


295 The President <>i the United States 

to the Defendant y 

Henry L. Doherty, trading as Henry L. Doherty <£ Co, 
Greeting: 

You are hereby Summoned to appear in this Court on 
or before the twentieth day, exclusive of Sundays and 
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legal holidays, after the day of service of this Writ upon 
vou, to answer the Plaintiff’s Suit, and show whv he should 
not have judgment against you for the cause of action 
stated in his declaration; and in case of your 'failure so 
to appear and answer, judgment will be given against you 
by default. 

Witness, The Honorable Chief Justice of said j^ourt, the 
11th day of November, 1935 


FRANK E. CUNNINGHAM, 

Clerk. 

By CHAS B COFLIN, 

Assistant Clerk. 


(Seal) Assistant Clerk. 

A. L. NEWMYER, Ait omen. 

1001 15th St N AY Wash DC 

MarshaVs Return 

Served copies of the declaration affidavit and this Sum¬ 
mons on The above named Not found 

JOHN B. COLPOiYS, 

U. S. Marshal. 


By GERALD AY. SICKLER, 


296 Motion for Appointment of Elisor to Serve Process 

Filed November 27 1935 


Comes now the plaintiff in the above entitled cause, by 
her attorneys and moves this Honorable Court t(J appoint 
an Elisor or a person to be deputized by this Honorable 
Court for the purpose of serving process upon the de¬ 
fendant in the above entitled cause, and for cause therefor 
says that the defendant is evading service of process and 
that several writs heretofore issued out of this Honor¬ 
able Court in similar causes have not been served by the 
United States Marshal’s Office for the District of Columbia, 
because of the difficulty in apprehending said defendant. 

ALVIN L. NEWMYER 
DAVID G. BRESS 

Attorneys for Plaintiff 
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297 


Order 

Filed November 27 1935 


* 


*■ 


Upon consideration of the motion of the plaintiff filed in 
the above cause on the 27 dav of November, 1935, it is bv 
the Court, this 27 day of November, 1935, 

ADJUDGED & ORDERED that the said motion be and 
the same is hereby granted and that Gerald AA r . Sickler, 
Esquire, be and he is hereby appointed an Elisor in said 
cause for the purpose of serving the present writ herein 
upon the defendant herein or any subsequent writs which 
mav issue out of this Court against the said defendant in 
this cause and the said Gerald W. Sickler is hereby depu¬ 
tized as a deputy United States Marshal for the purpose 
of serving process, as aforesaid, in said cause, the return 
of service to be made and shown by the affidavit of service 
by said Gerald AY. Sickler. 

JENNINGS BAILEY 

Justice. 


298 Affidavit of Elisor 

Filed December 6, 1935 

*e * :* * * *• * * # 

I, Gerald AY. Sickler, being* first duly appointed by this 
Honorable Court as Elisor to serve process upon the de¬ 
fendant in the above entitled cause, having been appointed, 
depose and say that I have not been able to accomplish 
service upon the above entitled defendant, that he is not 
to be found during the time allowed for service under the 
writs placed in my possession for the purpose of said 
service. 

GERALD AAA SICKLER 


Subscribed sworn to before me this 6th day of Dec. 
1935 

i FRANK E. CUNNINGHAM, 

Clerk 

By ANDREAY A. HORNER 

Asst. Clerk 
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299 The President of the United States 

to the Defendant , 

Henrv L. Dohertv trading as Henrv L. Doherty & Co., 
Greeting:— 

Vou are hereby summoned, as you have before been 

» < » 

summoned, to appear in this Court on or before 
tieth day, exclusive of Sundays and legal holidays 


the twen- 
i, after the 


day of service of this Writ upon you, to answer the Plain¬ 
tiff’s Suit, and show why he should not have judgment 
against you for the cause of action stated in his declara¬ 
tion; and in case of your failure so to appear and answer, 
judgment will be given against you by default. 

Witness, the Honorable Alfred A. Wheat, Chi^f Justice 
of said Court, the 6th day of Dec/1935. 


FRANK E. CTJNNIN 


(GrHAM, 
Clerk. 


. By ANDREW A. HORNER, 

Assistant Clerk. 

A. L. NEWMYER, Attorney. 

Marshal's Return 

Served copies of the declaration, affidavit, and 
mons, on the Defendant, Personally the 14th dav if Decem¬ 
ber, 1935 ’ 1 

GERALD W. SICKLER 


this sum- 


300 Affidavit, of Service of Process by Elisor\ 

Filed December 16, 1935 

* * * * 




Elisor. 


District of Columbia, ss: 

Gerald W. Sickler, being first duly sworn accbrding to 
law deposes and says that he was heretofore on the 27 day 
of November, 1935, duly appointed by order of this court 
as an Elisor to serve process upon the defendant in the 
above entitled cause and that in accordance with the au¬ 
thority invested in him did personally serve Tjlonry L. 
Doherty, defendant in the above cause, at the| Willard 
Hotel, a hostelry in the District of Columbia, on I the 14th 
dav of December, 1935, at 7:40 o’clock P. M. bv slervice of 
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a copy of the declaration and summons herein upon the 
said defendant personally. 

! GERALD W. SICKLER 

SUBSCRIBED and SWORN to, before me, this 16th 
dav of December, 1935. 

MARGARET MacPIIERSOX 
(Notarial Seal) Not ary Public . 

My Commission Expires April 16, 1937 

301 Motiov to Quash Purported Service of Process. 

Filed January 8 1936 

* * * * *• * * * * 

Henrv L. Dohertv, named as defendant herein trading 1 
as Henry L. | Doherty & Co., appearing specially for the 
purpose of this motion only and objecting to the jurisdic¬ 
tion of the Court, and not appearing generally or for other 
purposes, moves the Court to quash the purported service 
of process upon him, and to vacate and to set aside such 
purported service of process and to hold the same for 
naught, and for grounds hereof says: 

1. Service of said process upon the said defendant was 
attempted to be made by one Gerald W. Sickler, who at 
the time of such purported service of process was entirely 
without authority of law to serve such process. 

2. That the order of this Court of November 27, 1935, 
issued herein attempting to appoint and to deputize the 
said Gerald W. Sickler as a United States Deputy Marshal 
to serve such process, was ineffective and void because the 
Court was without jurisdiction to appoint the said Gerald 
W. Sickler, or any one else, a United States Deputy Mar¬ 
shal for such purpose. 

3. That insofar as the said order of November 27th at¬ 
tempted to appoint the said Gerald W. Sickler an elisor 
for the purpose of serving process, the Court was without 
authority to appoint the said Gerald \Y. Sickler, or any 
one else, an elisor in said cause, and if such service of 
process was attempted to be made by the said Gerald W. 
Sickler as such elisor, the said purported service of pro¬ 
cess was ineffective and void. 

302 4. That said order of November 27, 1935 herein, 
was ineffective and void for the reason that there 

already existed process issued herein to the United States 



Marshal for the District of Columbia and of whi|ch process 
the said Marshal had made no return. 

5. That there was no authority to issue the lalias writ 
herein of December 6, 1935 for the reason that (there was 
no return by the United States Marshal for the District 
of Columbia of the previous summons issued November 11, 
1935. 

ELLIS, HOUGHTON & ELLIS 
WOODSON P. HOUGHTON 


By KAIIL K. SPRIGGS 
Attorneys for the Defendant, 
Henry L. Doherty, appearing 
specially for the sole purpose 
and for no other purpose :. 

NOTE: See Opinion of Justice Adkins in Law 
Blair vs. Dohertv. 

303 Supreme Court of the District of Columbija 

Wednesday, March 4. 1936 | 



Session resumed pursuant to adjournment, Hon. Jesse 
C. Adkins, Justice, presiding. 

* *#*#:#*** 

Upon consideration of the motions filed herein, in each of 

the above entitled causes, to quash the purported service 

of process, it is ordered that said motions be, and the same 

are lierebv each severallv overruled. 

• » 

304 Order Allowing Special Appeal 

Filed April 27, 1936 

United States Court of Appeals for the 
District of Columbia 

April Term, 1936. 

Law 7 No. 86,539. 

No. 2595 Original. 

Henry L. Doherty, Petitioner , 

vs. 

Jonas A. Rudolph 

On consideration of the petition for allowance ojf a spe¬ 
cial appeal in the above entitled cause from the carder of 
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the Supreme Court of the District of Columbia, entered 
therein on March 4, 1936, by Mr. Jesse C. Adkins. 

It is ordered by the Court that the petition be and it is 
hereby granted and a special appeal allowed as prayed. 

Per MR. CHIEF JUSTICE MARTIN, 

April 17, 1936. 

A true Copv, 

Test: MONCURE BURKE 
Clerk, of the United States Court of Appeals for the 

District of Columbia. 

(Seal) 

305 Assignment of Errors 

Filed April 27 1936 

:1|: *c * * * * # & 


Henrv L. Dohertv, named as defendant herein trading 
as Henry L. Doherty & Co., appearing specially for the pur¬ 
pose only of filing this assignment of errors, and not ap¬ 
pearing generally or for other purposes, assigns errors by 
the Court in the above entitled cause as follows: 

1. The Court erred in overruling the motion to quash 
the purported service of process herein upon said Henry 
L. Dohertv. 

2. The Court erred in holding the purported service of 
process herein by Gerald AY. Sickler on said Henry L. 
Dohertv to be valid. 

3. The Court erred in holding that the said Gerald AY. 
Sickler at the time of the purported service of process 
herein upon said Henry L. Doherty had authority of law 
to serve such process. 

4. The Court erred in holding that the order of Novem¬ 
ber 27, 1935, issued herein, attempting to appoint and to 
deputize the said Gerald \Y. Sickler as a United States 
Deputy Marshal for the purpose of serving process herein, 
was effective and valid for such purpose. 

5. The Court erred in holding that the order of Novem¬ 
ber 27, 1935, issued herein, attempting to appoint the said 
Gerald AY. Sickler an elisor for the purpose of serving 
process herein was effective and valid for such purpose. 

6. The Court erred in not helding the said order of 
November 27, 1935, issued herein, was ineffective and void, 
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for the reason that there already existed process herein 


strict of 
Marshal 


of Law 
District 
id order 


l>h 3 of 


issued to the United States Marshal for the D 
Columbia, and of which process the said 
306 had made no return. 

7. The Court erred in not holding there was no 
authority to issue the alias writ herein of December 6, 
1935, for the reason that there was no return by the United 
States Marshal for the District of Columbia of the pre¬ 
vious summons issued November 11, 1935. 

8. The Court erred in holding: that the order of Novem¬ 
ber 27, 1935 issued herein, was valid and effective to author¬ 
ize the said Gerald W. Sickler to make lawful service of 
process upon the said Henry L. Doherty. 

9. The Court erred in holding- that Paragraph 3 
Rule 19 of the rules of the Supreme Court of the 
of Columbia authorized and made effective the sa 
of November 27, 1935, issued herein, so as to constitute the 
said Gerald W. Sickler a lawful person to serve valid proc¬ 
ess upon the said Henrv L. Dohertv. 

10. The Court erred in holding that Paragra 
Law Rule 19 of the rules of the Supreme Court of the 
District of Columbia was valid insofar as it authorized 
the issuance of the said order of November 27, 1935, herein, 
attempting to constitute the said Gerald W. Sickler a law¬ 
ful person to serve valid process upon the said Henry L. 
Dohertv. 

ELLIS, HOUGHTON & ELLIS 
WOODSON P. HOUGHTON 

Bv KAHL K. SPRIGGS 
* 

Attorneys for Defendant , 
Henry L. Doherty, appearing 
specially for the sole purpose 
of filing above assignment of 
errors, and for no other pur¬ 
pose. 

Service of copy of the foregoing assignment of e|i 
hereby acknowledged, this 27 day of April, 1936. 

A. L. NEYVMYER 

DAVID G. BRESS 

Attorneys for Plaintiff. 


rrors is 
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307 Designation of Record 

Filed April 27 1936 

* * * * * *• * * 

Henry L. Doherty, appellant in the above entitled cause, 
appearing specially for the purpose only of filing this des¬ 
ignation of record, and not appearing generally or for any 
other purpose, designates the parts of the record to be in¬ 
cluded in the transcript, said parts being considered suffi¬ 
cient for the determination of the questions raised on ap¬ 
peal, namely: 

1. Declaration. 

2. Writ ofi summons, and attached purported return of 
said writ by Gerald W. Sickler. 

3. Motion for appointment of elisor to serve process. 

4. Order appointing Gerald W. Sickler elisor to serve 
process. 

5. Affidavit of Gerald W. Sickler, filed December 6, 1935. 

6. Alias writ of summons, and attached purported return 
of said writ by Gerald W. Sickler. 

7. Affidavit of purported service of process by Gerald 
W. Sickler, filed December 16, 1935. 

8. Motion to quash purported service of process. 

9. Memorandum of Justice Jesse C. Adkins overruling 
motion to quash purported service of process. 

10. Minute entry of order overruling motion to quash 
purported service of process. 

11. Order of United States Court of Appeals for the Dis¬ 
trict of: Columbia allowing special appeal. 

308 12. Assignment of errors. 

13. This designation. 

ELLIS, HOUGHTON & ELLIS 
WOODSON P. HOUGHTON 
i By KAHL K. SPRIGGS 

At to rn eys fo r A p pella n t , ap¬ 
pearing special!g for the pur- 
! pose of filing this designation 

of record, and not appearing 
generally or for any purpose. 


LALLA KALMBACH, ADELAIDE CANNON BLAIR, ET 


AL. 


35 


Service of copy of the foregoing designation o:* record 
is hereby acknowledged, this 27 day of April, 193 d. 

A. L. NEWMYER 
DAVID G. BRESS 

Attorneys for Plaintiff. 

309 Supreme Court of the District of Columbiaj 

United States of America, 

District of Columbia, ss: 

' 

1, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 17, both inclusive, to be a true 
and correct transcript of the record, according to direc¬ 
tions of counsel herein filed, copy of which is made part of 
this transcript, in Law Cause numbered 86539, wherein 
Jonas A. Rudolph is Plaintiff and Henry L. Doherty, trad¬ 
ing as Henrv L. Dohertv & Co., is Defendant, as the same 
remains upon the files and of record in said Court. 

IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 6th dav of Mav, 1936. 

FRANK E. CUNNINGHAM, 

ftlerk. 

By CIIAS B. COFLIN | 

(Seal) Assistant \Jlerk. 
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310 UNITED STATES COURT OF APPEALS FOR 

THE DISTRICT OF COLUMBIA 

April Term, 1936 
No. 6728 

HENRY L. DOHERTY, TRADING AS HENRY L. 
DOHERTY & CO., APPELLANT, 

vs. 

SAMUEL SACKS, APPELLEE. 

APPEAL FROM THE SUPREME COURT OF THE; DISTRICT OF 

COLUMBIA. 

311 Supreme Court of the District of Columbia. 

Law No. 86609 

Samuel Sacks, Plaintiff , 
vs. 

Henry L. Doherty, Trading as Henry L. Doherty & Co., 

Defendant . 

BE IT REMEMBERED, That in the Supreme Court of the 
District of Columbia, at the City of Washington, 
in said District, at the times hereinafter men¬ 
tioned, the following papers were filed and pro¬ 
ceedings had in the above-entitled cause, to wit: 

312 In the Supreme Court of the District of Columbia 

Law No. 86609 

Samuel Sacks, Plaintiff , 
vs. 

Henry L. Doherty, trading as Henry L. Doherty & Co., 

Defendant. 

Declaration 


Filed November 26 1935 


The plaintiff, Samuel Sacks, sues the defendant, Henry 
L. Doherty, trading as Henry L. Doherty and Company, 
for that, heretofore to wit, on the 21st day of April 1930 
and for a long time prior thereto, defendant was engaged 


in the general securities business in the District of Colum¬ 


bia bv his agents and servants and in the course of his said 
business had obtained an extensive reputation in the Dis- 
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trict of Columbia and throughout the United States in the 

management, control, supervision and sale of stocks in a 

number of oil companies throughout the United States, 

which the said defendant directlv or indirectly controlled 

* %■ 

and in the course of said business maintained and operated 
a securities sales division and office in the District of Co¬ 
lumbia under the said defendant’s management and control 
and in the course of said business employed a great num¬ 
ber of agents, servants and employees as securities sales¬ 
men to the general public in the District of Columbia. That 
heretofore on the aforesaid date, defendant did, through his 
agents, servants and employees and through the issuance of 
elaborate prospecti advertise that the said defendant did 
control a certain corporation known as the “Indian Terri¬ 
tory Illuminating Oil Company,” the stock of which cor¬ 
poration was generally and widely held but that con- 
313 trol was concentrated in the said defendant and 
which stock the said defendant did then ^nd there 
offer to sell by his agents, servants and employees, which 
stock in the said company was represented by thb said de¬ 
fendant, through his agents, servants and employees to be 
the only outstanding issue of stock of said corporation and 
that there did not exist any other prior indebtedness against 
the corporation except notes outstanding in the sum of 
$4,800,000.00 and that there was not any outstanding issues 
of bonds or other indebtedness against the said corporation 
and said defendant, by his agent, servant and employee as 
aforesaid, did further represent to the public generally, in¬ 
cluding the plaintiff, that the said defendant was the only 
one authorized to sell the said stock. 

Wherefore on or about the dates aforesaid, the said de¬ 
fendant by his agent, servant and employee as aforesaid, 
did offer for sale and sell the said stock upon the false and 
fraudulent representation that the said stock was part of 
the only outstanding issue of stock of said corporation and 
that there was no bonded or other indebtedness against the 
same other than as aforesaid, and did make said (represen¬ 
tation both orally, by his agents, servants and employees 
and also by the use of a certain elaborate prospectus pub¬ 
lished bv said defendant wherein said defendant did in 
extravagant and glowing terms, concerning the soundness 
of said stock as an investment and the value thereof, which 
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representations were false and fraudulent and did state that 
the said corporation was earning from the contracts from 
the supply of oils then on hand and unfilled a sufficient sum 
to double the account of the surplus account of said cor¬ 
poration, when the said representation was not correct but 
was false and fraudulent and as a result of the said mis¬ 
representations and the plaintiff’s reliance thereon 

314 as a truth, believing them to be true, said plaintiff 
did purchase from said defendant Five Hundred 

(500) shares of the aforementioned stock, upon the basis 
of the aforesaid representations, not knowing them to be 
false or fraudulent and thereafter and not until approxi¬ 
mately December 1, 1934, when upon special inquiry made 
by the plaintiff from the agents of the said defendant did 
plaintiff learn and become informed of the false and fraud¬ 
ulent character of the said representations upon which the 
plaintiff had relied and which induced the plaintiff to make 
the said purchase, without which the said purchase would 
not have been made. 

Wherefore plaintiff says that at the time of the pur¬ 
chase of the said stock, as aforesaid, plaintiff paid the sum 
of $23,437.50 for five hundred (500) shares and said de¬ 
fendant did thereafter deliver unto said plaintiff Five 
Hundred (500) shares of stock in said corporation but that 
the same were later sold by plaintiff on or about May 15, 
1930, for theisum of $15,937.50 and as a result thereof plain¬ 
tiff has sustained damage in the sum of $7500 with interest 
thereon from May 15, i930. 

Wherefore plaintiff brings this action and claims dam¬ 
ages of said: defendant in the sum of $7500 with interest 
from May 15, 1930, besides costs of this action. 

ALVIN L. XEWMYER 
D. G. BRESS 

Attorney for Plaintiff 

315 The President of the United States 

to the Defendant , 

Henry L. Doherty, trading as Henrv L. Dohertv & Co., 
Greeting: 

You are hereby Summoned to appear in this Court on or 
before the twentieth day, exclusive of Sundays and legal 
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holidays, after the day of service of this Writ updm you, to 
answer the Plaintiff’s Suit, and show why he sjiould not 
have judgment against you for the cause of aetijon stated 
in his declaration; and in case of your failure so to appear 
and answer, judgment will be given against you by default. 

\\ itness, The Honorable Chief Justice of said Court, 
the 26th day of November, 1935. 

FRANK E. CUNNINGHAM, 

Clerk, 

By ALF. G. BUHRMAN, 

(Seal) Assistant Clerk. 


(Seal) Assistant Clerk. 

NEWMYER-BRESS ,—Attorney 

Marshal f s Return 

Served copies of the declaration affidavit and this Sum¬ 
mons On Henry L. Doherty, personally, on the fourteenth 
day of December, 1935. 

By GERALD W. SICKLER, 

Elisor 

316 Motion for Appointment of Elisor to Serve Process 

Filed November 27 1935 


Comes now the plaintiff in the above entitled cause, by 
her attorneys, and moves this Honorable Court to appoint 
an Elisor or a person to be deputized by this Honorable 
Court for the purpose of serving process upon the defend¬ 
ant in the above entitled cause, and for cause therbfor says 
that the defendant is evading service of process and that 
several writs heretofore issued out of this Honorable Court 
in similar causes have not been served by the United States 
Marshal’s Office for the District of Columbia, because of 
the difficulty in apprehending said defendant. 

ALVIN L. NEWMVER 
DAVID G. BRESS 

Attorneys for Plaintiff 
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317 Order 

Filed November 27 1935 

* * * * # * # # 

Upon consideration of the motion of the plaintiff filed in 
the above cause on the 27 day of November, 1935, it is by 
the Court, this 27 day of November, 1935, 

ADJUDGED and ORDERED that the said motion be 
and the same is herebv granted and that Gerald AY. Sickler, 
Esquire, be and he is hereby appointed an Elisor in said 
cause for the purpose of serving- the present writ herein 
upon the defendant herein or any subsequent writs which 
mav issue out of this Court against the said defendant in 
this cause, and the said Gerald AY. Sickler is hereby depu¬ 
tized with the powers of a deputy United States Marshal 
for the purpose of serving process, as aforesaid, in said 
cause, the return of service to be made and shown by the 
affidavit of service of said Gerald AA T . Sickler. 

JENNINGS BAILEY 

Justice. 

318 Affidavit of Service of Process by Elisor 

Filed December 16, 1935 

District of Columbia, «<?.<?; 

Gerald AY. 1 Sickler, being first duly sworn according to 
law deposes and says that he was heretofore on the 27th 
day of November 1935, duly appointed by order of this 
court as an Elisor to serve process upon the defendant in 
the above entitled cause and that in accordance with the au- 
thoritv invested in him did personally serve Henrv L. Do- 
lierty, defendant in the above cause, at the AYillard Motel, 
a hostelrv in the District of Columbia, on the 14th dav of 
December 1935 at 7 :40 o’clock P. M. by service of a copy of 
the declaration and summons herein upon the said defend¬ 
ant personally. 


GERALD AY. SICKLER 
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Subscribed and sworn to before me this 16tli day of De¬ 
cember 1935. 


MARGARET MacPHERSON 
(Notarial Seal) Notary Public 

My Commission Expires April 16, 1937 


319 Motion to Quash Purported Service of Process. 

Filed January 8 1936 


Henry L. Doherty, named as defendant herein trading 
as Henry L. Doherty & Co., appearing specially for the pur¬ 
pose of this motion only and objecting to the jurisdiction 
of the Court, and not appearing generally or for oilier pur¬ 
poses, moves the Court to quash the purported service of 
process upon him, and to vacate and to set aside such pur¬ 
ported service of process and to hold the same for naught, 
and for grounds hereof savs: 

1. Service of said process upon the said defendant was 
attempted to be made by one Gerald W. Sickler, who at the 
time of such purported service of process was entirely with¬ 
out authority of law to serve such process. 

2. That the order of this Court of November 27, 1935, 
issued herein attempting to appoint and to deputize the 
said Gerald W. Sickler as a United States Deputy Marshal 
to serve such process, was ineffective and void because the 
Court was without jurisdiction to appoint the said Gerald 
W. Sickler, or any one else, a United States Deputy Mar¬ 
shal for such purpose. 

3. That insofar as the said order of November 27th at¬ 
tempted to appoint the said Gerald W. Sickler an elisor for 
the purpose of serving process, the Court was without au¬ 
thority to appoint the said Gerald W. Sickler, or any one 
else, an elisor in said cause, and if such service ofjprocess 
was attempted to be made by the said Gerald W.] Sickler 
as such elisor, the said purported service of process was 
ineffective and void. 

4. That said order of November 27, 1935 herein, 
320 was ineffective and void for the reason that there al¬ 
ready existed process issued herein to the United 
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States Marshal for the District of Columbia and of which 
process the said Marshal had made no return. 

ELLIS, HOUGHTON & ELLIS 
I WOODSON P. HOUGHTON 

Bv KAHL K. SPRIGGS 
i Attorneys for the Defendant, Henry 

L. Doherty , appearing specially for 
the sole purpose of this motion and 
for no other purpose. 

Note: See Opinion of Justice Adkins in Law 85,352— 

Blair vs. Doherty. 

•> 

321 Supreme Court of the District of Columbia 

Wednesday, March 4, 1936. 

Session resumed pursuant to adjournment, Hon. Jesse 
C. Adkins, Justice, presiding. 

* * * # # * # * # 

Upon consideration of the motions filed herein, in each of 

the above entitled causes, to quash the purported service of 

process, it is ordered that said motions be, and the same are 

lierebv each severally overruled. 

* * 

322 Order Allowing Special Appeal 

Filed April 27 1936 

United States Court of Appeals for the District of 

Columbia. 


April Term, 1936. 

Law No. 86,609. 

No. 2596 Original. 
Henry L. Doherty, Petitioner , 


vs. 

Samuel Sacks. 

On consideration of the petition for allowance of a special 
appeal in the above entitled cause from the order of the 
Supreme Court of the District of Columbia, entered therein 
on March 4, 1936, by Mr. Jesse C. Adkins, 
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It is ordered by the Court that the petition be and it is 
hereby granted and a special appeal allowed as prayed. 

Per MR. CHIEF JUSTICE MARTIN, 

April 17, 1936. 

A true Copy, 

Test: MONCURE BURKE 

(Seal) Clerk, of flic United States Court of Appeals 
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for the District of Columbia 
Assignment of Errors. 

Filed April 27 1936 


Henry L. Doherty, named as defendant herein trading as 
Henry L. Doherty & Co., appearing specially for the pur¬ 
pose only of filing this assignment of errors, and not ap¬ 
pearing generally or for other purposes, assigns errors by 
the Court in the above entitled cause as follows: 

1. The Court erred in overruling the motion to qitasli the 
purported service of process herein upon said Henry L. 
Dohertv. 

2. The Court erred in holding the purported se rvice of 
process herein by Gerald W. Sickler on said Henry L. Do¬ 
herty to be valid. 

3. The Court erred in holding that the said Gelald W. 
Sickler, at the time of the purported service of process 
herein upon said Henry L. Doherty had authority of law to 
serve such process. 

4. The Court erred in holding that the order of Novem¬ 
ber 27, 1935, issued herein, attempting to appoint and to 
deputize the said Gerald W. Sickler as a United States 
Deputy Marshal for the purpose of serving process herein, 
was effective and valid for such purpose. 

5. The Court erred in holding that the order of Novem¬ 
ber 27, 1935, issued herein, attempting to apfioint the said 
Gerald W. Sickler an elisor for the purpose of serving proc¬ 
ess herein was effective and valid for such purpose. 

6. The Court erred in not holding the said order of No¬ 
vember 27, 1935, issued herein, was ineffective and void, 
for the reason that there already existed process herein is- 
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sued to the United States Marshal for the District 
324 of Columbia, and of which process the said Marshal 
had made no return. 

7. The Court erred in holding that the order of Novem¬ 


ber 27, 1935, issued herein, was valid and effective to au¬ 
thorize the &aid Gerald W. Sickler to make lawful service 
of process upon the said Henry L. Doherty. 

8. The Court erred in holding that Paragraph 3 of Law 
Rule 19 of the rules of the Supreme Court of the District 
of Columbia authorized and made effective the said order 
of November 27, 1935, issued herein, so as to constitute the 
said Gerald W. Sickler a lawful person to serve valid proc¬ 
ess upon the said Henry L. Doherty. 

9. The Court erred in holding that Paragraph 3 of Law 
Rule 19 of the rules of the Supreme Court of the District of 
Columbia was valid insofar as it authorized the issuance of 


the said order of November 27, 1935 herein, attempting to 
constitute the said Gerald W. Sickler a lawful person to 
serve valid process upon the said Henry L. Doherty. 


ELLIS, HOUGHTON & ELLIS 
WOODSON P. HOUGHTON 
Bv KAHL K. SPRIGGS 
Attorneys for Defendant, Henry L. 
Doherty , appearing specially for the 
sole purpose of filing above assign¬ 
ment of errors , and for no other pur¬ 
pose. 


Service of icopy of the foregoing assignment of errors is 
herebv acknowledged, this 27 day of April, 1936. 


A. L. NEWMYER 
DAVID G. BRESS 

Attorneys for Plaintiff. 
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Designation of Record 


Filed April 27 1936 


* 


* 


Henry L. Doherty, appellant in the above entitled cause, 
appearing specially for the purpose only of filing this desig¬ 
nation of record, and not appearing generally or for any 
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other purpose, designates the parts of the record to be in¬ 
cluded in the transcript, said parts being considered suffi¬ 
cient for the determination of the questions raised on ap¬ 
peal, namely: 

1. Declaration. 

2. Writ of summons and attached purported return by 
(Jerald W. Si elder. 

3. Motion for appointment of elisor to serve process. 

4. Order signed bv Justice Jennings Bailev, dated No- 
vember 27, 1935. 

5. Affidavit of purported service of process by Gerald 
W. Sickler, filed December 16, 1935. 

6. Motion to quash purported service of process. 

7. Memorandum of Justice Jesse C. Adkins overruling 
motion to quash purported service of process. 

8. Minute entry of order overruling motion to quash pur¬ 
ported service of process. 

9. Order of United States Court of Appeals for the Dis- 
trict of Columbia allowing special appeal. 

10. Assignment of errors. 

326 11. This designation. 


ELLIS, HOUGHTON & ELLIS 
WOODSON P. HOUGHTON 


By KAHL K. SPRIGGS, 
Attorneys for Appellant , appearing 
specially for the purpose of filing this 
designation of record , and not ap- 


Service 


peering generally or for any other 
purpose . 

of copy of the foregoing designation of record is 


hereby acknowledged, this 27 day of April, 1936. 


A. L. NEWMYER 
DAVID G. BRESS 

Attorneys for Plaint iff. 

327 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 


I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
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numbered from 1 to 15, both inclusive, to be a true and 
correct transcript of the record, according to directions of 
counsel herein filed, copy of which is made part of this 
transcript, in Law Cause numbered 86609, wherein Samuel 
Sacks is Plaintiff and Henry L. Doherty, trading as Henry 
L. Doherty & Co., is Defendant, as tlie same remains upon 
the files and of record in said Court. 

IX TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 6th day of May, 1936. 

FRANK E. CUNNINGHAM, 

Clerk. 

By CHAS. B. COFLIX, 

(Seal) Assistant Clerk. 

328 In the United States Court of Appeals for tlie 

District of Columbia 

No. 6715 

HENRY L. DOHERTY, Appellant, 

v. 

LAJLLA KALMBACH, Appellee. 

No. 6716 

HENRY L. DOHERTY, Appellant, 
v. 

ADELAIDE CANNON BLAIR, Appellee. 

No. 6717 

HENRY L. DOHERTY, Appellant, 
v. 

EVANGELINE KENDALL, Appellee. 

No. 6718 

HENRY L. DOHERTY, Appellant, 
v. 

FLORENCE CRAIG, Appellee. 

No. 6719 

HENRY L. DOHERTY, Appellant, 
v. 

GEORGE A. ROBINSON, AppeUee. 

No. 6710 

HENRY L. DOHERTY, Appellant, 
v. 

ALBERT H. PIERSON, Appellee. 

No. 6721 

HENRY L. DOHERTY, Appellant, 
v. 

JOHN J. WALSH, Appellee. 
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No. 6722 

HENRY L. DOHERTY, AppeUant, 

WILLIAM W. STEWART, Appellee. 

No. 6723 

HENRY L. DOHERTY, Appellant, 
v. 

WILLIAM L. BROTHERTON, Appellee. 

No. 6724 

HENRY L. DOHERTY, AppeUant, 

LOUIS E. CHACONAS, Appellee. 

No. 6725 

HENRY L. DOHERTY, AppeUant, 
v * 

SUE GILL, AppeUee. 

No. 6726 

HENRY L. DOHERTY, AppeUant, 
v. 

GEORGE P. AHERN, AppeUee. 

No. 6727 

HENRY L. DOHERTY, AppeUant, 
v. 

JONAS A. RUDOLPH, AppeUee. 

No. 6728 

HENRY L. DOHERTY, AppeUant, 
v. 

SAMUEL SACKS, AppeUee. 


329 Agreement of Counsel to Shorten Printed Record. 

Whereas the records in the first twelve special appeals 
above are almost identical except for names, dates, and 
amounts appearing in the declarations, appellant, by his 
counsel, appearing specially for the purpose of quashing 
the purported service of process in the Court below, $nd the 
appellees, by their counsel, agree, in order to shorten the 
printed record, that there may be printed in one volume 
the following: 

1. The entire transcript of record in the case of Henry 
L. Doherty, appellant, v. Adelaide Cannon Blair, N T 4- 6716. 

2. The purported returns of the pluries writs o(f sum¬ 
mons dated November 11, 1935, in special appeals No. 6715 
and Nos. 6717 to 6726, both inclusive. 

3. The entire transcript of record in the case of Henry 
L. Doherty, appellant, v. Jonas A. Rudolph, appellee, No. 
6727. 
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Dated this 13th dav of May, 1936. 
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DAVID 0. BRESS, 
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' each of the foregoing special appeals. 
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District of Columbia. Filed May 14 1936. Moncure Burke, 
Clerk. 
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Henry L. Doherty & Co., Appellant, vs. Lalla Kalmbach, 
Adelaide Cannon Blair, Evangeline Kendall, Florence 
Craig, George A. Robinson, Albert H. Pierson, John J. 
Walsh, William W. Stewart, William L. Brotherton, Louis 
E. Chaeonas, Sue Gill, George P. Ahern, Jonas A. Rudolph 
and Samuel Sacks. United States Court of Appeals for 
the District of Columbia. Filed May 7—1936. Moncure 
Burke, Clerk. 
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STATEMENT OF FACTS. 

These fourteen appeals, specially allowed, are from 
orders of the District Court of the United States for 
the District of Columbia entered therein March 4, 1936, 
by Mr. Justice Jesse C. Adkins, overruling motions to 
quash the purported service of process in each case. 
The appellant appeared specially in the lower court 
for the purpose of the motions and not generally or for 
other purposes, appeared herein specially for the pur¬ 
pose of filing his petition for special appeals, and now 
appears specially and reserves his objection to the 
jurisdiction of the District Court of the United States 
for the District of Columbia. 

The declarations in the first twelve cases were filed 
April 15, 1935 (R. 1).* A summons in each case was 
issued and returned “not to be found” (R. 4). There¬ 
after on July 20, 1935, alias summons was issued in 
each case and returned “not to be found” (R. 5). 
Subsequently, on November 11, 1935, pluries writs 
were issued (R. 5). 

The last two cases were filed November 11, 1935 
(R. 24), and November 26, 1935 (R. 36), respectively, 
and a summons issued in each case on the date the 
respective suit was filed (R. 26, 38). 

In each of the fourteen cases the plaintiff filed on 
November 27, 1935, the following motion (R. 6): 

* The records in the first twelve cases being almost identical, 
counsel have, agreed in order to shorten the printed record that 
there might be printed the entire transcript of record in the case of 
Henry L. Doherty. Appellant, v. Adelaide Cannon Blair, No. 6716 
as typical of ,said twelve cases, and the entire transcript of record 
in the remaining two cases of Henry L. Doherty, Appellant, v. 
Jonas A. Rudolph. No. 6727, and Henry L. Doherty, Appellant, v. 
Samuel Sacks,. No. 672S. in addition to certain pluries w r rits and the 
purported returns thereof in all the remaining cases (R., 15-23). See 
Record, p. 47, for agreement. 


“MOTION FOR APPOINTMENT OF ELISOR 
TO SERVE PROCESS j 

“Comes now the plaintiff in the above entitled 
cause, by her attorneys, and moves this Honorable 
Court to appoint an Elisor or a person to be depu¬ 
tized by this Honorable Court for the purpose of 
serving process upon the defendant in the above 
entitled cause, and for cause therefor says that the 
defendant is evading service of process and that 
sereval writs heretofore issued out of this Hon¬ 
orable Court have not been served by the tlnited 
States Marshal’s Office for the District of Colum¬ 
bia, because of the difficulty in apprehending said 
defendant.” 

On the same day, November 27, 1935, the following 
order was signed in each case by Mr. Justice: Jen¬ 
nings Bailey (R. 6): 

“Upon consideration of the motion of the plain¬ 
tiff filed in the above cause on the 27 day of No¬ 
vember, 1935, it is by the Court, this 27 day of 
November, 1935, 

“ADJUDGED AND ORDERED that thfe said 
motion be and the same is hereby granted and 
that Gerald W. Sickler, Esquire, be and he is here¬ 
by appointed an Elisor in said cause for the pur¬ 
pose of serving the present pluries writ (lerein 
upon the defendant herein or any subsequent writs 
which may issue out of this Court against the said 
defendant in this cause and the said Gerald W. 
Sickler is hereby deputized as a deputy United 
States Marshal for the purpose of serving process, 
as aforesaid, in said cause, the return of service 
to be made and shown by the affidavit of service 
by said Gerald W. Sickler.” 

Thereafter, in thirteen of the above cases thj3 fol¬ 
lowing affidavit was filed December 6, 1935 (R. 7): 


4 


4 4 Affidavit of Elisor 

“I, GERALD W. SICKLER, being first duly 
appointed by this Honorable Court as Elisor to 
serve process upon the defendant in the above 
entitled cause, having been appointed, depose and 
say that I have not been able to accomplish service 
upon the above entitled defendant, that he is not 
to be found during the time allowed for service 
under the writs placed in my possession for the 
purpose of said service. 

“GERALD W. SICKLER.” 

On December 6, 1935, pluries writs were issued in 
twelve of the above cases (R. 7, 15-23). In the thir¬ 
teenth case', Henry L. Doherty, Appellant, v. Jonas A. 
Rudolph, No. 6727, alias writ was issued December 6, 
1935 (R. 29), and on December 16, 1935, the following 
affidavit was filed in each of said causes (R. 8): 

“AFFIDAVIT OF SERVICE OF PROCESS BY 

ELISOR 

“District of Columbia, ss.: 

“Gerald AY. Sickler, being first duly sworn ac¬ 
cording to law deposes and says that he was here¬ 
tofore on the 27th day of November, 1935, duly 
appointed by order of this court as an Elisor to 
serve process upon the defendant in the above 
entitled cause and that in accordance with the 
authority invested in him did personally serve 
Henrvi L. Dohertv, a hostelrv in the District of 
Columbia, on the 14th day of December, 1935, at 
7:40 olclock P. M. by service of a copy of the dec¬ 
laration and summons herein upon the said de¬ 
fendant personally. 


“GERALD W. SICKLER.” 
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The appellant in each of said fourteen cases, ap¬ 
pearing specially as above stated, filed a motion to 
quash the purported service of process (R. |8). On 
March 4, 1936, Mr. Justice Jesse C. Adkins entered an 
order in each case overruling appellant’s motion (R. 
11) and filed a memorandum opinion (R. 10). 

Thereafter the appellant filed in this Court a peti¬ 
tion in each cause for allowance of a special appeal for 
the purpose of reviewing the orders of the Court dated 
March 4, 1936, overruling appellant’s motions io quash 
the purported service of process, which petitions were 
allowed April 17, 1936 (R. 11). 

ASSIGNMENT OF ERRORS. 

The following are assigned as errors by thji Court 
below: 

1. The Court erred in overruling the motion to quash 
the purported service of process herein upcjm said 
Henrv L. Dohertv. 

2. The Court erred in holding the purported 
of process herein by Gerald W. Sickler on said 
L. Dohertv to be valid. 

3. The Court erred in holding that the said 
W. Sickler at the time of the purported service of 
process herein upon said Henry L. Doherty had Author¬ 
ity of law to serve such process. 

4. The Court erred in holding that the order 
vember 27, 1935, issued herein attempting to Appoint 
and to deputize the said Gerald W. Sickler as a flnited 
States Deputy Marshal for the purpose of s' 
process herein, was effective and valid for 
purpose. 

5. The Court erred in holding that the order of No¬ 
vember 27, 1935, issued herein, attempting to appoint 


service 

Henry 

Gerald 


of No- 


ervmg 
such 
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the said Gerald W. Sickler an elisor for the purpose of 
serving process herein was effective and valid for such 
purpose. 

6. The Court erred in not holding the said order of 
November 27, 1935, issued herein, was ineffective and 
void, for the reason that there already existed process 
herein issued to the United States Marshal for the Dis¬ 
trict of Columbia, and of which process the said Mar¬ 
shal had made no return. 

7. The Court erred in not holding there was no au¬ 
thority to issue the pluries writ herein of December 6, 
1935, for the reason that there was no return by the 
United States Marshal for the District of Columbia 
of the previous pluries summons issued November 11, 
1935. 

8. The Court erred in holding that the order of No¬ 
vember 27, 1935, issued herein, was valid and effective 
to authorize the said Gerald W. Sickler to make law¬ 
ful service of process upon the said Henry L. Doherty. 

9. The Court erred in holding that Paragraph 3 of 
Law Rule 19 of the rules of the Supreme Court of the 
District of Columbia authorized and made effective the 
said order of November 27, 1935, issued herein, so as 
to constitute the said Gerald W r . Sickler a lawful per¬ 
son to serve valid process upon the said Henry L. 

Dohertv. 

% 

10. The Court erred in holding that Paragraph 3 of 

Law Rule 19 of the rules of the Supreme Court of the 

District of Columbia was valid insofar as it authorized 

the issuance of the said order of November 27, 1935, 

herein, attempting to constitute the said Gerald W. 

Sickler a lawful person to serve process upon the said 

Henrv L. Dohertv. 

•/ 
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QUESTIONS INVOLVED. j 

The following questions are involved in these 
appeals: 

1. Are the orders of November 27, 1935, invalid on 
the ground that they are impossible of accurate con¬ 
struction and are attempts to appoint one person in 
two different and inconsistent capacities at thd same 
time ? 

2. Do the orders of November 27, 1935, if capable of 
construction, attempt to appoint Gerald W. fielder 
as a United States Deputy Marshal for the purpose of 
serving process in the causes? 

3. If the orders attempt to appoint a United States 
Deputy Marshal, are they invalid on the ground that 
the District Court of the United States for the Dis¬ 
trict of Columbia was without authority to appoint a 
United States Deputy Marshal? 

4. If the orders do not attempt to appoint a United 
States Deputy Marshal, and if they are capable of con¬ 
struction, do they attempt to appoint Gerald W. Sick- 
ler an elisor for the purpose of serving process in the 
causes? 

5. If the orders attempt to appoint an elisor, are 
they invalid on the ground that the District Court of 
the United States for the District of Columbia was 
without authority to appoint an elisor, there be^ng no 
disqualification shown of the marshal and the coroner? 

6. Are the provisions of Paragraph 3 of Law Rule 19 
of the District Court of the United States for the Dis¬ 
trict of Columbia valid and effective to authorize the 
Court to appoint a special process server in any case 
irrespective of disqualification of the marshal and 
coroner? 
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7. If the provisions of Paragraph 3 of Law Rule 19 
of the lower court are valid and effective, was the 
service of process purported to be made by Gerald W. 
Sickler attempted to be appointed either a United 
States Deputy Marshal or an elisor effective as the act 
of a special process server within the meaning of the 
rule ? 

8. If otherwise valid, were the orders of November 
27, 1935, effective to appoint an additional process 
server when there already existed process issued to 
the United States Marshal of the District of Columbia, 
of which process the marshal had made no return? 

9. Were the pluries writs of December 6, 1935, valid 
when there existed pluries summons previously issued 
November 11, 1935, of which there had been no return 
by the United States Marshal? 

ARGUMENT. 

1. Are the orders of November 27, 1935, invalid on 
the ground that they are impossible of accurate con¬ 
struction and are attempts to appoint one person in 
two different and inconsistent capacities at the same 
time? 

It is submitted that the orders of November 27, 1935, 
are ineffective and void because they are impossible of 
accurate construction. They are attempts to appoint 
one person in two different and inconsistent capacities 
at the same time. As hereinafter demonstrated an 
elisor is a substitute for the regularlv constituted offi- 
cers and may be appointed, other conditions concur¬ 
ring, only when the marshal is disqualified. Further¬ 
more, a marshal is surrounded bv the ordinarv restric- 
tions, limitations and safeguards which legislatures and 
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courts have considered since time immemorial to be 
necessary for the adequate protection of litigants 
whose rights and liberties are affected. These limita¬ 
tions and safeguards are not applicable to ajn elisor 
because he is appointed specially and likewise because 
of the rarity of the necessity for his appointment. 
Thus the two capacities are opposed and one person 
may not be appointed or attempt to act in two such in¬ 
consistent capacities at the same time. It being! impos¬ 


sible to determine definitely in what exact dapacity 
Gerald AV. Sickler was attempted to be appointed, it 
follows that the orders attempting to appoint hi^n must 
fail for indefiniteness and his acts pursuant thereto 
must be invalid for want of any appropriately delin¬ 
eated authority. 

* 

2. Do the orders of November 27, 1935, if capable of 
construction, attempt to appoint Gerald W. Sickler as a 
United States Deputy Marshal for the purpose 6f serv¬ 


ing process in the causes? 

If the orders of November 27, 1935, are capable of 
construction at all, they must have the effect, a[nd the 
effect only, of attempting to appoint Gerald W. feickler 
a United States Deputy Marshal for the purpose of 
serving process. AYhile the orders mention his ap¬ 
pointment as an elisor, he could not, as stated above, 
be appointed in two conflicting capacities at thcf same 
time for the same purpose, and by virtue of tljie lan¬ 
guage in the latter part of the orders his attempted 
appointment as elisor was transmuted into hlis at¬ 
tempted appointment as a United States Deputy Mar¬ 
shal. This would seem inescapable from the language 
of the orders. That relating to the attempted appoint¬ 
ment as elisor is as follows (R. 6): 
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“That Gerald W. Sickler, Esq., be, and be is 
hereby, appointed an Elisor in said cause for the 
purpose of serving the present pluries writ herein 
upon the defendant herein or any subsequent writs 
which may issue out of this Court against the said 
defendant in this cause. * * * ” 

That relating to the attempted appointment as United 
States Deputy Marshal is as follows (R. 6): 

“ * * T and the said Gerald W. Sickler, Esq., is 
hereby deputized as a Deputy United States Mar¬ 
shal for the purpose of serving process, as afore¬ 
said, in said cause. * * * ” 

The use of the words “for the purpose of serving 
process, as aforesaid” leads inevitably to the conclu¬ 
sion that the attempted appointment as elisor was 
either abandoned or merged into the attempted ap¬ 
pointment as a United States Deputy Marshal. If 
capable of construction at all, therefore, these orders 
must be taken as attempts to appoint Gerald W. Sick¬ 
ler a United States Deputy Marshal for the purpose of 
serving process in the causes. 

3. If the orders attempt to appoint a United States 
Deputy Marshal, are they invalid on the ground that 
the District Court of the United States for the District 
of Columbia was without authority to appoint a United 
States Deputy Marshal? 

If, therefore, the orders were attempts to appoint 
Gerald W. Sickler a United States Deputy’ Marshal for 
the purpose! of serving process in the causes, the at¬ 
tempted appointment was ineffective and void. The 
District Court of the United States for the District of 
Columbia is wholly without authority to appoint a 
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United States Deputy Marshal. There is no | statute 
authorizing such an appointment. On the contrary it 
is plainly provided that the Marshal only may appoint 
a United States Deputy Marshal. Section 186 of the 
D. C. Code provides that the Marshal for the District 
of Columbia shall, in addition to the powers and duties 
imposed upon him by the Code, have the same powers 
and perform the same duties as provided for by the 
general statutes relating to marshals of the United 
States. Such general statutes provide that deputy mar¬ 
shals shall be appointed by the marshals only. See 
Sections 492 and 493 U. S. C. A., Title 28. 

There has never seemed to be any doubt under the 
present and prior statutes that marshals only have the 
authority to appoint their deputies. 

Douglas v. Wallace, 161 U. S'. 346; 40 L. ed. 727. 

Jewett v. Garrett, 47 Fed. 625. 

Powell v. United States, 60 Fed. 687. | 

Dudley v. James , 83 Fed. 345. 

Fleming v. Stahl, 83 Fed. 940. 

The lower court being wholly without authority to 
appoint a United States Deputy Marshal, the at¬ 
tempted appointments in the orders of November 27, 
1935, were ineffective and void, and likewise any ser¬ 
vice of process attempted by the appointee pursuant 
to such orders. 

' 

4. If the orders do not attempt to appoint a United 
States Deputy Marshal, and if they are capable of con¬ 
struction, do they attempt to appoint Gerald W. pickier 
an elisor for the purpose of serving process p the 
causes? 

If the orders may be construed at all and it is con¬ 
cluded that they do not attempt to appoint Gerald W. 
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Sickler a United States Deputy Marshal, then if valid 
at all they must be construed as attempts to appoint 
Gerald W. Sickler an elisor, although to reach this con¬ 
clusion it is necessary to ignore entirely that portion of 
the orders' relating to the attempted appointment as 
deputy marshal and to hold that those words are mere 
surplusage and meaningless. 

5. If the orders attempt to appoint an elisor, are they 
invalid on the ground that the District Court of the 
United States for the District of Columbia was without 
authority to appoint an elisor, there being no disquali¬ 
fication shown of the Marshal and the Coroner? 

If, then, these orders are to be construed as attempts 
to appoint Gerald "VV. Sickler an elisor for the purpose 
of serving process, it is submitted they are ineffective 
and void for the reason that the Court was without 
authority to appoint an elisor in said causes. There is 
no provision in our Code for the appointment of an 
elisor. These orders must be construed therefore as 
attempts to appoint an elisor at common law. 

When an Elisor May Be Appointed at Common Laiv. 

At common law an elisor may be appointed only 
when it is shown that the sheriff or comparable officer 
and the coroner are both disqualified. Under the com¬ 
mon law if the sheriff or corresponding officer is shown 
to be disqualified, then the coroner is required to serve 
process, and there must be shown disqualification of 
both the sheriff or comparable officer and the coroner 
before an elisor may be appointed. These propositions 
appear without contradiction in every case in the 
United States in which the appointment of an elisor has 
been considered. Some of these cases are: 
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Bruner v. San Francisco Superior Court , 92 Cal. 
239, 28 P. 341. 

Orscheln v. Scott, 79 Mo. A. 534. 

State v. Smith, 90 Mo. 37, 1 S. W. 753, 59 Am. 


Rep. 4. 

Callais v. McLeod, 49 Am. Dec. 376 (N. C 
Bowen v. Jones, 55 Am. Dec. 426 (N. C.). 
Poivell v. 16 Tex. 59. 

Rcerf v. Reher, 62 Ill. 240. 

Commonwealth v. Malini, 214 Pa. 50, 63 
People v. Fellows, 122 Cal. 233, 54 P. 831. 



414. 


In the case of Bruner v. San Francisco Superior 
Court, supra, the Court said: 


“Now, the word ‘elisor’ has a ‘peculiar ajnd ap¬ 
propriate meaning in law,’ as much as any word 
that can be suggested. It is not used at all in com¬ 
mon language. No one in private or business 
circles would think of calling an agent or trustee 
an ‘elisor.’ It can be found rarely, if ever, pi gen¬ 
eral literature. It is doubtful if the majority of 
men of good intelligence have any notion as to its 
meaning. Practically it is known and used alone 
in law literature. And in the law its meaning is 
clear and unquestioned. It has always mearit, and 
means now, a person appointed to perforr^a cer¬ 
tain duties pertaining to certain officers, wh'en the 
latter are disqualified. He was originally confined 
to the duty of returning a jury in the event of such 
disqualifications; but in some states his duties are 
extended to the service of other process, but only 
in the event of the disqualification of some other 
officer. The provision for such appointment, as 
stated in Blackstone, is as follows: ‘If the sjheriff 
be not an indifferent person,—as if he be a party 
to the suit, or be related either by blood or affinity 
to either of the parties,—he is not then trusted to 
return the jury, but the venire shall be directed 
to the coroners, who, in this as in many other in- 
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stances, are the substitutes of the sheriff to exe¬ 
cute process, when he is deemed an improper per¬ 
son. If any exception lies to the coroners, the 
venire shall be directed to two clerks of the court, 
or two persons of the county named by the court 
and sworn. And these two, who are called elisors , 
or electors, shall indifferently name the jury/ etc. 
(3 Bla. Com. 355). In Bouvier’s Law Dictionary, 
elisors are defined as ‘persons appointed by the 
Court to return a jury when the sheriff and coro¬ 
ner have been challenged as incompetent.’ Such 
is the definition given in all the dictionaries, and 
such the sense in which the word is used in all the 

law books to which our attention has been called; 

* * # 


In the case of Orscheln v. Scott, supra, the Court 
said: 


“Under the statute, section 8188, Revised Stat¬ 
utes 1889, all the powers and duties of the sheriff, 
in respect of the service of the venire, devolved 
upon the coroner. Until both the sheriff and the 
coroner were disqualified, the court was without 
power to nominate and appoint an elisor to serve 
the writ. As the sheriff was disqualified to act, 
the coroner was the proper officer, both at common 
law and under the statute, to serve the venire 

The orders in these cases were issued upon motions 
of counsel for plaintiffs. There was no affidavit filed 
or anv evidence introduced to show that the marshal 
and the coroner were disqualified. The only state¬ 
ment appearing in the record is that made in the mo¬ 
tions to the effect that the defendant was evading serv¬ 
ice of process, a statement entirely unsupported and 
necessarily hearsay, and, it is submitted, of doubtful 
propriety when unsupported, particularly in view of 
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counsel’s admission that appellant is a non-resident. 
The record is entirely silent on the question of any 
disqualification of the marshal and the coroner, and, 
indeed, counsel for the plaintiffs below made no at¬ 
tempt to show any such disqualification. 

In Dolan v. Topping, 51 Kan. 321, the Court said: 

“ Where there is no sheriff in a county, pr when 
the sheriff is a party to a cause, or when3ver af¬ 
fidavit is made that the sheriff will not, by reason 
of partiality, prejudice, consanguinity, or interest, 
faithfully perform his duties in any case com¬ 
menced or about to be commenced, the clerk of the 
court directs the process to the coroner, who is 
required to execute it in the same manner as the 
sheriff might have done. In this case neither the 
shrifif nor the coroner were parties to the cause 
nor interested in the action. The sheriff did not 
appoint Cooper, nor did he know anything of his 
appointment until after he had attempted fo serve 
the process, nor has he ever ratified the satne. As 
a matter of fact, the sheriff was present in the 
county during the day on which the appointment 
of Cooper was made, and was in his office at the 
county seat a portion of the day. Two or more of 
his deputies were in the county seat during the 
day and at the time when the appointment w’as 
made. 

“We think the showing made to the district 
clerk was insufficient, and the appointment made 
by him without authority. The general theory of 
our law is, that process shall be served by an 
officer who has given an undertaking as the statute 
requires for the protection of the rights of all per¬ 


sons who may be affected by his action, 
sheriff or any of his deputies, or the coron 


ing in his stead, wrongfully seizes property, the 


five re¬ 


party injured by their wrongful acts may h; 
course upon their official bonds. When there is 
no sheriff in the county, or when he is a party and 


If the 
er, act- 
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is interested or otherwise disqualified to serve 
process in a particular case, it is provided that the 
processi shall be directed to the coroner, who is 
required to furnish a bond with like conditions as 
that given by the sheriff. When all of these officers 
are disqualified to act, which can rarely be the 
case, provision is made for the appointment of a 
special officer. * * * It was not shown that 

the sheriff and his deputies were absent from the 
county or disqualified. Indeed, it appears that 
the sheriff and his deputies were qualified and 
available to serve the process which was directed 
to the special officer; and it further appears that 
the special officer knew of their presence when he 
proceeded to serve the papers. It will hardly do 
to permit a party who may have some selfish pur¬ 
pose to subserve to wait until the sheriff and his 
deputies are out of sight, and then pass by the 
court or judge and obtain from the clerk the ap¬ 
pointment of a special officer, who gives no bond 
and may be wholly irresponsible, to levy an at¬ 
tachment or seize and hold the property of others.’’ 

The disqualification necessary at common law and 
either stated directly or assumed in all the cases herein¬ 
above mentioned is that arising from partiality, preju¬ 
dice, consanguinity, or interest, or, in other words, 
some disqualification which will militate against the 
faithful performance of their duties by the marshal 
and the coroner. Counsel for the appellees apparently 
rely upon some statement said to have been made to 
the Court at the time the motions were presented. It 
is assumed, of course, that such statements are not 
to be considered in this Court as they are not part of 
the record before it. But, aside from this, manifestly, 
the orders themselves preclude suggestion of an oral 
presentation since they read “upon consideration of the 
motion of the plaintiff,” and do not include the usual 
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recital that the matter was presented to the Court 
otherwise than in the written motions. But if neverthe¬ 
less such purported statements are properly to ]be con¬ 
sidered here, although they were not recorded, and it 
is impossible now to reproduce them accurately, it is 
submitted that even considered in the light most fa¬ 
vorable to appellees they do not show any disqualifica¬ 
tion on the part of the marshal or the coroner. Those 
statements, appearing for the first time in the Opposi¬ 
tion of appellees to the allowance of these special 
appeals, granting that they were correct and could have 
been substantiated, although no attempt was made to 
do so, merely indicate that there might have beeiji some 
difficulty in the matter of obtaining service. ThO state¬ 
ments all go to the possible degree of difficulty in 
obtaining service, not to any disqualification or unfit¬ 
ness on the part of the regularly constituted officers to 
effect such service, namely, the marshal and the coro¬ 
ner. It is submitted, therefore, in this connection, first, 
that any statements of counsel may not now’ be Consid¬ 
ered by this Court, because not forming a part of the 
record and as being incapable of exact reproduction, 
and in any event as being unsupported, unsw’orn state¬ 
ments obviously hearsay; and, second, that eyen if 
considered they not only fall far short of showing any 
real and requisite disqualification on the part of the 
marshal and coroner, but also conclusively demofistate 
that at the time of presentation of the motions ap¬ 
pellees made no attempt whatsoever to show’ suc^l nec¬ 
essary disqualification and, indeed, appear to hav^ pro¬ 
ceeded as if no such showing w'ere required. 
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Common Law Rule Unchanged by Statute. 

The common law rule for the appointment of an 
elisor is not changed by statute in the District of Co¬ 
lumbia. On the contrary, those statutes applicable are 
declaratory of the common law. 

The only persons who may serve process in the first 
instance in this jurisdiction are the United States Mar¬ 
shal for the District of Columbia and his deputies ap¬ 
pointed by him. By Section 186 of the D. C. Code the 
marshal has the same powers and is to perform the 
same duties as provided for by the general statutes 
relating to marshals of the United States. Section 503 
U. S. C. A., Title 28 (Section 787 Revised Statutes), 
as amended by the Act approved June 15, 1935, is as 
follows: 

“It shall be the duty of the marshal of each dis¬ 
trict to attend the district courts when sitting 
therein, and to execute all lawful precepts issued 
under the authority of the United States; and he 
shall have power to command all necessary assist¬ 
ance in the execution of his dutv.” 

The Supreme Court of the United States has recog¬ 
nized this fact in interpreting this section before its 
recent amendment, when it said in Shepard v. Adams, 
168 U. S. 618, 42 L. ed. 602: 

“All writs and process issuing from a Federal 
Court must be under the seal of the court and 
signed by the clerk, and bear teste of the judge 
of the court from which they issue. The process 
and writs must be served by the marshal or by 
his regularly appointed deputies.” 
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When the marshal is disqualified the Code of the Dis¬ 
trict of Columbia provides that the coroner shall exe¬ 
cute process. Section 197 of the Code provides: 

“Whenever the marshal is a party to any cause 
or interested therein, or it is unfit on other grounds 
that he should serve and execute the process to 
he issued therein, such process shall he issued to 
the coroner , and he shall be paid the same fees 
and compensation for serving and executing the 
same which would be payable to the marshal in 
similar cases, and shall account therefor to the 
Treasury of the United States. And if he shall fail 
in the proper performance of his duties in the 
premises, like redress may be had against him, his 
sureties, and his and their heirs, devisees, and per¬ 
sonal representatives, as could have been had 
against the marshal, his sureties, and his and their 
heirs, devisees, and personal representatives^ for 
a like failure on the part of said marshal.” ! 

It is to be observed in passing that the use of the 
language “execute the process to he issued therein,” 
was a recognition of the fact by Congress that the 
United States Marshal for the District of Columbia is 
the only person to whom process should be issued so 
long as he is not disqualified. The language of the 
above section is mandatory. It provides that upon the 
disqualification of the marshal, process shall be issued 
to the coroner. 

Hillyear v. Pearson, 118 Ga. 815. 

Wynn v. Maddox, 33 Ga. A. 45, 125 S. E. 516. 

Davis v. Lexington Bank, 29 Ga. A. 454, 116 
S. E. 56. 
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In Hillyear v. Pearson, supra, the Court said: 

“From the facts above recited we think there 
can be no doubt that the trial judge was right in 
setting aside the judgment. It is an elementary 
principle of law that no legal judgment can be 
rendered against a person unless he is a party to 
the action. The filing of a petition in which a per¬ 
son is'named as defendant does not make him a 
party to the action until he is properly served or 
in some manner waives service. In order for an 
officer to make legal service he must have authority 

to do so. This authoritv in ordinarv actions is the 

* * 

process of the court, issued by the clerk and bear¬ 
ing teste in the name of the judge. The direction 
of this process is prescribed by law. In most cases 
process is directed to the sheriff of the county, who 
is the executive officer of the court, and his lawful 
deputies. The code has, however, wisely provided 
that where the sheriff is a party to the action, as 
plaintiff or as defendant, the process shall be di¬ 
rected to the coroner of the countv and the sheriff 
of the adjoining counties. The reason for this is 
pointed out by Bleckley, J., in State v. Jeter, 60 
Ga. 489, where among other good reasons given is 
that it is a wise policy not to allow the sheriff to 
be both priest and penitent. But, regardless of the 
reasons which may be given, it is sufficient for us 
to sav that the law is thus written. The code en- 

mt 

acted by the lawmaking power, declares in sub¬ 
stance, that when the sheriff is a party to the 
action, the process shall be directed to the coroner 
of the county and the sheriff of the adjoining coun¬ 
ties. In the present case the sheriff was a party 
defendant named in the petition. The clerk, in¬ 
stead of following the code adopted the usual form 
and directed the process as though the sheriff had 
not been a party. This he had no right to do. This 
being true, the deputy sheriff, even outside of any 
relation to the principal sheriff, had no authority 
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to serve Ayres. He had what amounted to i|o more 
than a blank process. It was a nullity and jvas in¬ 
sufficient to authorize anv officer to serve aiiv one. 

+* i * 

The deputy was no more authorized to mafve ser¬ 
vice than if there had been no process at alj.” 

In this jurisdiction, therefore, the only person to 
whom process could issue other than the marshal is the 
coroner of the District of Columbia, and process may 
be issued to him only when it is shown that the miarshal 
is disqualified. This Court has recognized this fact in 
HardebecJc v. Hamilton, et al., 50 App. D. C. 113, where 
the Court said: 

“The same exactness is not required in the serv¬ 
ing of such a notice (notice from landlord to ten¬ 
ant to quit) as in the serving of a summcjns or 
subpoena, where the Code points out by who^i and 
how the service shall be made .” \ 

i 

Not having shown any disqualification of the marshal 
and the coroner, counsel for appellees now apparently 
rely upon the fact that granting their statement^ said 
to have been made to the trial Justice could have been 
substantiated, it was shown by inference that it would 
be “unfit’’ within the meaning of Section 197 ojf the 
D. C. Code for the marshal or the coroner to serv^e the 
process issued in these causes. We believe it is hhrdly 
necessary to dwell upon this point other than to state 
that the words appearing in Section 197 of the pode 
“or it is unfit on other grounds” have no reference 
whatsoever to the supposed unfitness contended fqr by 
appellees. The first part of the Section reads: 

“Whenever the marshal is a party to any cause 
or interested therein, or it is unfit on other grounds 
that he should serve and execute the process to be 
issued therein” * * *. 
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As has been pointed out above the common law rule 
of which this section is declaratory is that whenever 
the marshal or corresponding officer is a party to the 
cause or interested therein, or by reason of partiality, 
prejudice or consanguinity (Dolan v. Topping, supra) 
he will not faithfully perform his duties, then the cor¬ 
oner shall serve the process. Likewise if the coroner is 
similarly disqualified, an elisor may be appointed. The 
language “or it is unfit on other grounds,’’ of course, 
refers to the grounds included within the common law 
rule other than those of “party to any cause or inter¬ 
ested therein” specifically mentioned in the Code. The 
phrase relates to some disqualification on the part of 
the marshal himself having to do with the cause or the 
persons involved, not to any degree of difficulty in the 
task to be performed. It follows, consequently, there 
has been a total failure of any showing of disqualifica¬ 
tion on the part of the marshal. If there had been such 
showing, then process should have issued to the coro¬ 
ner, and it is submitted there is likewise a complete 
failure of any showing of disqualification on the coro¬ 
ner’s part. Even if the circumstances could conceiv¬ 
ably amount to unfitness on the part of the marshal 
(the applicable language of Section 197 of the Code 
being construed as derogatory of the common law’), 
there is no Code provision relating to unfitness of the 
coroner, and with respect to him the rule of the com¬ 
mon law’ w’ould necessarily apply. It w’ould have to be 
shown accordingly that he w’as disqualified as a party 
to the cause or interested therein or that by reason of 
partiality, prejudice or consangunity he w r ould not 
faithfully perform his duties. There w’as not even the 
vaguest suggestion of any such reasons of disqualifica¬ 
tion, and, of course, no such reasons existed. 
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Consequently, the attempted appointment of an 
elisor in these causes which must be contingent upon 
disqualification of the marshal and coroner wa^ inef¬ 
fective and void and the process attempted to be served 
by him was likewise ineffective and void. 

6. Are the provisions of paragraph 3 of Law Rjile 19 
of the District Court of the United States for thfe Dis¬ 
trict of Columbia valid and effective to authorise the 
Court to appoint a special process server in any case 
irrespective of disqualification of the Marshal and 
Coroner? 

Paragraph 3 of Rule 19 of the District Court of the 
United States for the District of Columbia is as fol¬ 
lows : 


“The service of all process, mesne and final, 
shall be by the marshal of said District, or his 
deputy, or by some other person specially ap¬ 
pointed by the court or judge for that purpose and 
not otherwise. In the latter case, the person serv¬ 
ing the process shall make affidavit thereof.” 


It is submitted that this rule must necessari 


y be 


read in connection with the applicable statutes di¬ 
rected to the particular subject with which the rule 
deals, as such statutes exist at the time the rule is ap¬ 
plied; and so read, the rule does not authorize the ap¬ 
pointment of a special process server except upon dis¬ 
qualification of the regularly constituted officers speci¬ 
fied by statute. If the rule is to be construed otherwise, 
and contravenes the statutes directed to the subject, 
manifestly, the rule must yield to the statutes, akd it 
would be, therefore, invalid and ineffective to authorize 
the appointment of a special process server without 


\ 




\V 
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showing disqualification of the marshal and the coro¬ 
ner. 

At the expense of repetition we point out that by Sec¬ 
tion 186 of the D. C. Code the marshal has the same 
powers and is to perform the same duties as is pro¬ 
vided by the general statutes relating to marshals of 
the United States. Section 503 U. S. C. A. Title 28 
(Section 787 Revised Statutes) as amended by the Act 
approved June 15,1935, is as follows: 

“It shall be the duty of the marshal of each dis¬ 
trict to attend the district courts when sitting 
therein, and to execute all lawful precepts issued 
under the authority of the United States; and he 
shall have power to command all necessary assist¬ 
ance in the execution of his duty. ’ ’ 

It follows, therefore, that in the first instance the 
only persons who may serve process in this jurisdiction 
are the United States Marshal for the District of Co¬ 
lumbia and his deputies appointed by him. 

The Supreme Court of the United States in Shepard 
v. Adams, supra, has so interpreted this section. 

Further Section 197 of the D. C. Code provides: 

“Whenever the marshal is a party to any cause 
or interested therein, or it is unfit on other 
grounds that he-should serve and execute the pro¬ 
cess to he issued therein, such process shall he is¬ 
sued to the coroner, * * V’ 

As heretofore pointed out the use of the words “to 
be issued therein’’ indicates that all process in the first 
instance must be issued to the marshal. 

In this kind of statute as in statutes generally, the 
use of the word “shall” makes such provision manda¬ 
tory. 
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Hillyear v. Pearson, supra. 

Wynn v. Maddox, supra. 

Davis v. Lexington Bank, supra. 

It follows, therefore, that in this jurisdiction the) only 
person to whom process could issue other thai the 
marshal is the coroner of the District of Columbid, and 
process may be issued to him only when it is shown 
that the marshal is disqualified. See Hardebeck v. 
Hamilton, et ad., supra. 

The rule of court violates the applicable mandatory 
statutes in the first instance because there is nd ref¬ 
erence therein to service bv the coroner. Further, as 
we submit has been conclusively demonstrated, the rule 
is invalid as in contravention of the applicable statutes 
if it be construed to authorize the appointment of a 
special process server while there is a marshal or a 
coroner qualified to serve. In the face of the statutes 
the rule must mean: 

The service of process, mesne and final, shalll be 
by the marshal of said District, or his deputy, or 
under appropriate circumstances by some other 
person specially appointed by the court or judge 
for that purpose, and not otherwise. 

To be valid the rule must be construed explicitly as 
follows: 

The service of all process, mesne and final, ihall 
be by the marshal of said District, or his deputy, 
or in the event of his disqualification by the doro- 
ner, or in the event of the disqualification of the 
coroner, by some other person specially appointed 
by the court or judge for that purpose, and not 
otherwise. 



26 


Cases such as United States to the use of Miller, et 
al. v. Illinois Surety Company, 223 Fed. 805 (District 
Court, Eastern District, N. Y.) to the effect that in 
common law actions under the conformity statute proc¬ 
ess need not go to the marshal, are not applicable 
here. The conformity statute (Revised Statutes 914), 
Section 724 U. S. C. A., Title 28, provides: 

‘•The practice, pleadings, and forms and modes 
of proceeding in civil causes, other than equity and 
admiralty causes, in the District Courts, shall con¬ 
form, as near as may be, to the practice, pleadings, 
and forms and modes of proceeding existing at 
the time in like causes in the courts of record of 
the State within which such district courts are 
held, hnv rule of court to the contrarv notwith- 
standing.” 

As pointed out in the case of Rakauskas v. Erie R. 
Co., 237 Fed. 495, process in equity and admiralty, 
however, must be issued to the marshal. It follows, 
therefore,! that where unaffected by the conformity 
statute, the general rule that the marshal must serve 
all process remains unchanged. In the District of Co¬ 
lumbia, without dual forms of procedure and where the 
conformity statute does not apply, there is obviously 
no departure from the admitted general rule that the 
marshal must serve all process. 

. It is interesting to observe that even in reaching the 
conclusion in the Miller case, supra , and similar cases, 
reliance is placed upon the language of Section 503 
U. S. C. A. Title 28 (Section 787 Revised Statutes) as 
it was before the amendment approved June 15, 1935. 
The language then was: 

‘ ‘ Its shall be the duty of the marshal of each dis¬ 
trict to attend the district courts when sitting 
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therein, and to execute throughout the district all 
lawful precepts directed to turn, and issued under 
the authority of the United States; and he shall 
have power to command all necessary assistance 
in the execution of his duty.” | 


The existence of the words “directed to him” was 
the basis in those cases for the conclusion that it was 


process 
Tj'he stat- 


possible in view of the conformity statute for 
to be issued to some other than the marshal, 
ute as amended now confirms what is here contended 
that at all times it was the intention of all applicable 
statutes that, certainly so far as the District of Colum¬ 
bia is concerned, all process in the first instance must 
be issued to the marshal while he remains qualified to 
act. | 

It is submitted, therefore, that this rule if njot con¬ 
strued as suggested above and if construed as h^s been 
done by the lower court is invalid and ineffective to 
authorize the appointment of any one to serve process 
without a showing of disqualification of the marshal 
and coroner.* 


* The origin of Paragraph 3 of Law Rule 19 was undoubtedly the 
old statute of the United States, also in force in the District of Co¬ 
lumbia, as follows (Act of September 24, 1789, C. 20, Sec. 28,11 Stat. 
87): 

“And be it further enacted, That in all causes wherein the 
marshal or his deputy shall be a party, the writs and precepts 
therein shall be directed to such disinterested person as the 
court, or any justice or judge thereof, may appoint, and the 
person so appointed, is hereby authorized to execute and return 


the same. * * *” I 

i 

It will be observed that the present rule follows closely tbe pro¬ 
visions of this statute which was repealed in 1899. In th^ year 
1883, at least, the rule, which was then known as Law Rule 11, was 
precisely the same as it is now. This may be seen from its iquota- 
tion on the case of In re Spencer, MacArthur & Mackey Reports, 
433, 437. In the year 1899 the old section of the Revised Statutes 


28 


It seems unnecessary to do more than point out to 
this Court the reasons why the provisions of law re¬ 
garding service of process should be strictly construed 
to safeguard the rights and liberties of persons af¬ 
fected. Those arguments appear in all cases on the 
subject and are too well known to require full review 
here. Suffice it to say that the provisions limiting the 
actions of the marshal, the right of redress against 
him, the requirements of bond, and the numerous other 
safeguards surrounding him, and likewise the same 
conditions and limitations surrounding the coroner 
when he is called upon to act in the place of the mar¬ 
shal, should not be casually and lightly set aside for the 
appointment of a person to serve process specially, 
whose actions are unlimited, who may be irresponsible, 
who is unbonded, who is free from the sobering influ¬ 
ence of experience and financial responsibility, and 
who may violate the rights of persons affected, with 
no real redress against him. To hold that in this juris¬ 
diction a special process server may be appointed at 
will is to wipe out the larger portion of the marshal’s 
duties and to substitute irresponsible appointees in his 
place, and likewise to render ineffective the mandatory 
provisions of Congress as to how process shall be 
served and under what limitations and conditions. It 
is conceivable, if the rule be held to be valid, that every 
plaintiff who files suit in the District Court of the 
United States for the District of Columbia may ask 

was repealed, and in 1901 Section 197 of the District of Columbia 
Code was enacted, creating a new provision which was not in the 
pre-existing statute. The rule seems, therefore, to have had its 
origin in the provisions of a statute which has since been repealed, 
and has been carried into our present rules, although perhaps not 
consecutively, without consideration of the effect of the enactment 
of the 1901 Code with which it is in obvious conflict. 
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for and have appointed an irresponsible process jserver 
upon the mere statement that there is some Antici¬ 
pated difficulty in connection with the service Af pro¬ 
cess or, indeed, without any statement of any reasons 
whatsoever. It is respectfully submitted that this is 
not the law in this jurisdiction. 

7. If the provisions of paragraph £ of Law Rple 19 
of the lower court are valid and effective, was the 
service of process purported to be made by Gerald W. 
Sickler attempted to be appointed either a United 
States Deputy Marshal or an elisor effective as the act 
of a special process server within the meaning of the 
rule? | 

The plaintiffs did not invoke the rule of Court. No 
mention of it appears in the motions or in the orders. 
It first appears in the memorandum of Mr. Justice 
Adkins. It is apparent that the action of the court in 
signing these orders was taken irrespective of the rule 
and, indeed, notwithstanding it. However, it is sub¬ 
mitted that the service of process purported to be inade 
by this appointee is not effective as the act of a special 
process server appointed pursuant to the rule. Service 
of process was attempted to be made by this appointee 
either in his alleged capacity as a United States jDep- 
uty Marshal or in his alleged capacity as an elisor. The 
court was without authority to appoint him in either 
capacity. The mere fact, even if the rule be entirely 
valid, that the court might have had authority to ap¬ 
point a special process server, which it did not do, ^oes 
not give validity to service of process attempted tp be 
effected by a United States Deputy Marshal oij an 
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elisor, neither of whom could be appointed by the 
court. 

The well considered case of Orscheln v. Scott, supra, 
is directly in point here. In that case the sheriff was 
disqualified and an elisor was appointed notwith¬ 
standing the state statute, declaratory of the common 
law, that the coroner must serve the process in the 
event of the sheriff’s disqualification. It so happened 
that the person appointed as elisor was, in fact, the 
coroner of the county, but even so the court declined to 
hold good the service attempted to be made by such 
appointee. The court said: 

“But it is contended by the plaintiff that though 
McClanahan acted as elisor in serving the venire , 
he was the coroner of the county, and therefore the 
writ was served by the proper officer. But he was 
a particular officer of the court acting under his 
special authority as distinct from the coroner, who 
is a general officer of the court. He was authorized 
to serve the writ not as coroner, but as elisor. His 
commission from the court conferred no valid au¬ 
thority on him to serve the writ and the mere fact 
that he was coroner did not impart any validity to 
his act as elisor.” 

That the court in these cases might, if the rule be 
valid, have appointed Gerald W. Sickler as special proc¬ 
ess serve!’, does not impart any validity to his act at¬ 
tempted to be done either in his capacity as a deputy 
marshal or in his capacity as an elisor, it having been 
shown that his appointment in either capacity was in¬ 
effective and void. 
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8. If otherwise valid, were the orders of November 
27, 1935, effective to appoint an additional process 
server when there already existed process issued to the 
United States Marshal of the District of Columbia, of 
which process the Marshal had made no return? 

Process once issued to the marshal remains valid 
until return thereof is made by him to the court. In 
these cases at the time the orders of November 27, 
1935, were signed, there already existed process issued 
to the United States Marshal of the District of Colum¬ 
bia and of which process the Marshal had made i|o re¬ 
turn. There existed, therefore, the anomalous situa¬ 
tion of two persons authorized to serve process on the 
appellant in these cases at the same time. It would 
seem that the mere statement of this fact would be suf¬ 
ficient to indicate conclusively the illegality in this re¬ 
gard of the orders of November 27, 1935, if otherwise 
valid. 

9. Were the pluries writs of December 6, 1935, valid 
when there existed pluries summons previously issued 
November 11, 1935, of which there had been no return 
by the United States Marshal? 

When the writs of December 6, 1935, were issued 
there already existed previous pluries summons issued 
November 11, 1935, and in the hands of the marshal 
for service and of which writs the marshal mace no 
return. A writ once issued to the marshal is valid until 
he makes return thereof to the court. In these eases 
there existed the further anomalous situation of two 
writs outstanding at the same time. It appears td fol¬ 
low, therefore, that the latest writs of December 6, 
1935, which were the ones attempted to be served ^ipon 
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appellant, were invalid because of the existence of 
previous writs of which the marshal had made no 
return. 


CONCLUSION. 

It is respectfully submitted that the action of the 
District Court of the United States for the District of 
Columbia overruling appellant’s motions to quash the 
purported service of process in these cases should be 
reversed. 


Respectfully submitted, 

i Woodson P. Houghton, 

Kahl K. Spriggs, 

i Attorneys for Appellant under 

! the special appearance herein¬ 

above mentioned. 

Southern Building. 

Wade H. Ellis, 

Challen B. Ellis, 

Of counsel for Appellant under 
the special appearance herein¬ 
above mentioned. 
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Jesse 0. Adkins, overruling* appellant’s motions to 
quash service of process in each of the above entitled 
causes, wherein the only question raised was the de¬ 
termination of the validitv and Icgalitv of the manner 
of service, effected by a disinterested process server 
specially appointed by the court, upon the appellant in 
each case. 

For purposes of this appeal all fourteen cases are 
practically identical. The first twelve cases are ex- 
actlv identical. The last two No. 67*27 and Xo. 6728 dif- 
fer onlv in respect to the date on which tliev were filed 
and the dates of the issued writs. 

On April 15,1935, declarations were filed in the lower 
court in each of the first twelve cases. (R. 1, See Stip¬ 
ulation R. 47, 48) “The summons in each case was 
issued on the same date directed to the appellant. (R. 
3, 4) In each of the first twelve cases the return of the 
United States Marshal on May 17, 1935 was “Xot to 
be found”. (R. 4) Thereafter, on July 20, 1935, an 
alias summons was issued in the first twelve cases di¬ 
rected to the appellant, each of which were likewise 
returned by the United States Marshal on August 28, 
1935, “Xot to be found”. (R. 4, 5) On Xovember 11, 
1935, a pluries summons was issued in each of the first 
twelve cases which summonses were directed to the 
United States Marshal and which were, after the order 
signed bv Mr. Justice Jennings Bailev on Xovember 
27, 1935, withdrawn from the marshal’s office bv the 
attorneys for the plaintiff and were returned on the 
4th day of December 1935 by Gerald AY. Sickler, ap¬ 
pointed toi serve the process by the aforesaid order of 
Xovember 27, 1935. The affidavit of Sickler accom¬ 
panying his return of the process as “Not to be 
found”, was dated December 6, 1935, and was filed in 
thirteen of the causes on that date. (R. 5, 7, 27) 
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On November 11, 1935, the date of the issuance of 
the pluries summonses in the first twelve cases, a dec¬ 
laration in case No. 6727 was filed. (R. 24) 

Fifteen days after the issuance of the pluries sum¬ 
monses, on November 26, 1935, in the first twelve es ses 
and the original summons in No. 6727, the fourteenth 
case was filed, No. 6728 (R. 36). The plaintiff in each 
of the said fourteen cases filed a motion for the ap¬ 
pointment of an Elisor to serve process on the 27th 
day of November 1935 (R. 6, 27, 39) and, on said date, 
an order was signed bv Mr. Justice Jennings Bailey, 
in each of the said fourteen cases, appointing Gerald 
AY. Sickler for the purpose of serving process. The 
order in each case follows (R. 6, 28, 40): 

“Upon consideration of the motion of the plain¬ 
tiff filed in the above cause on the 27th dav of No- 

•/ 

vember 1935, it is bv the court, this 27th daf of 
November, 1935, 

ADJUDGED and ORDERED that the said mo¬ 
tion be and the same is hereby granted and jdiat 
Gerald W. Sickler, Esquire, be and he is hereby 
appointed Elisor in said cause for the purpose of 
serving the present pluries writ herein upon the 
defendant herein or subsequent writs which inay 
issue out of this court against the said defendant in 
this cause and the said Gerald W. Sickler is here¬ 
by deputized as a Deputy United States Marshal 
for the purpose of serving process, as aforesaid, in 
said cause, the return of service to be made and 
shown by the affidavit of service by said Gerak} AY. 
Sickler. 

Jennings Bailey, Justice 

Pluries summonses were again issued on December 6, 
1935, in the first twelve cases and on the same datb an 
alias summons was issued in the thirteenth case No. 
6727, there being then outstanding in the fourteenth 
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case, No. (1728, the original summons which had been is¬ 
sued on the date ot* the filing; of that case, November 26, 
1935, and which was still legally effective for service. 
On December 14, 1935, service was effected by the said 
Sickler at 7:40 o’clock p.m. in the District of Columbia, 
in ail fourteen cases and, thereafter, the said Sickler 
made his return in each of the said fourteen cases, as 
follows (R. 8, 29, 30, 39, 40) : 


“Served copies of the declaration, notice to 
plead, affidavit, and this summons, on the defen¬ 
dant, personally the 14th day of December 1935. 

Gerald \V. Sickler, 

Elisor. 

Affidavit of Service of Process by Elisor 
Filed December 16, 1935 

it jfc # 

District of Columbia, ss: 

Gerald AV. Sickler, being first duly sworn ac¬ 
cording to law deposes and says that lie was here¬ 
tofore on the 27th day of November 1935 duly ap¬ 
pointed by order of this court as an Elisor to ser¬ 
vice process upon the defendant in the above en¬ 
titled cause and that in accordance with the autlior- 
itv invested in him did personallv serve Henrv L. 
Dohertv at a hostelrv in the District of Columbia, 

on the 14th dav of December 1935 at 7:40 o’clock 

* 

P. M. by service of a copy of the declaration and 
summons herein upon the said defendant person¬ 
allv. 

Gerald AA\ Sickler 


Subscribed and Sworn to, before me this 16th 
dav of December 1935. 

Margaret MacPherson, 

Notary Public, D. C. 

(Notarial Seal) 

My commission expires April 16, 1937.” 
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On January 8, 1936, the appellant in each of tfie said 
fourteen cases by special appearance filed his motion to 
quash service. (R. 8, 9, 30, 31, 41, 42) After cral ar¬ 
gument of said motions before Mr. Justice Jesse C. 
Adkins, in the District Court of the United States for 
the District of Columbia, the court, on March 4, 1936, 
overruled each of the said motions. Accompanying the 
order overruling the said motions to quash in each of 
the said cases, the court filed a memorandum o union. 
(R. 10, 11, 31, 42) 

Thereafter, appellant in each of said fourteen cases 
filed a petition in this court for the allowance of a 
special appeal for the purpose of reviewing the|afore¬ 
said order of March 4, 1936, in each case, which special 
appeals were allowed on April 17, 1936. (R. 11) Ap¬ 
pellant has assigned ten alleged errors committed by 
the trial court. (R. 12, 13) The assignment of errors 
may be collected and divided into the following three 
groups: 

Assignment of Errors Xos. 1, 2, 3, 4, 5, and 8 to the 
effect that Sickler had no authority to serve process in 
either the capacity of an individual, Elisor or deputy 
marshal and, therefore, his authority to serve the proc¬ 


ess was void. 

Assignment of errors Xos. 6 and 7 to the effect that 
prior process directed to the Marshal had not been re¬ 
turned by the Marshal and, therefore, there was ho au¬ 
thority to issue further pluries writs and that the ser¬ 
vice of such writs was void. 

Assignment of Errors Xos. 9 and 10 to the effect that 
paragraph 3 of Law Rule 19 of the Rules of the District 
Court did not authorize the appointment of Sickler to 
serve process. 

The assignment of errors in the last two cases 6727 
and 6728 are identical with the assignment of ^rrors 
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in the first twelve eases hereinabove referred to, ex¬ 
cept that in Xo. 6727 assignment of error Xo. 7 refers 
to the “alias” writ instead of the “pluries” writ; in 
Xo. 6728 Assignment of error Xo. 7 of the original 
group of assignment of errors is omitted entirely, re¬ 
sulting in the total assignment of nine errors instead 
of ten, as in each of the remaining first thirteen cases. 

ARGUMENT. 


I. 


The Trial Court Did Not Commit Error in Appointing 
Sickler to Serve Process and Service by Him Was 
Properly Upheld. 

The original summonses, issued on April 15, 1935, 
when the declarations were filed in the first twelve 
cases, were returned on the 17th day of May, 1935, 
“XT>t to be found”. (R. 4) The alias writ in each of 
said twelve cases were issued on the 20th day of July, 
1935, and were likewise returned “Xot to be found” on 
August 28,1935. (R. 4, 5) On November 11, 1935, the 
pluries writs were issued in the first twelve cases and 
continued in the possession of the United States Mar¬ 
shal until November 27,1935, during which period they 
were not served and on which date the motion for the 
special appointment was filed by each of the appellees 
herein. (R. 5, 6.) 

It is apparent from the record that during approxi¬ 
mately seven months several attempts had been made 
to obtain Service of process upon the appellant through 
the United States Marshal’s office, all without avail. 
During the period between the issuance of the pluries 
writ and the filing of the motion for the special ap¬ 
pointment the appellant was in the District of Columbia 
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temporarily staying at a local liotel. He iiad bein ap¬ 
prised of the fact that the United States Marshal was 
desirous of serving certain papers upon him but re¬ 
fused entrance to the Marshal and refused to leave his 
apartment. This conduct on the part of the appellant 
necessitated a steady watch in order to obtain service. 
Appellees by their counsel stated, at the time of the 
presentation of the motions, that the appellant was in¬ 
tentionally evading- process and that the United States 
Marshal’s office had stated that it could not provide a 
Marshal to serve day and night at the premises in or¬ 
der to effect service and could do no more than periodi¬ 
cally send a deputy to appellant’s hotel due to the pres¬ 
sure and volume of other business in the office. These 
facts, which do not appear in the motion, were orally 
presented in open court by counsel for appellees before 
the order appointing Sickler was signed by Mr. Jus¬ 
tice Bailev. The cause contained in the motion does not 
propose to detail all the facts but consists of two con¬ 
clusions, first, that “the defendant is evading service 
of process”, and, second, that the United States ^lar- 
shal’s office had experienced “difficulty in apprehend¬ 
ing said defendant”. 

The contention of the appellant, as contained on 
pages 14 to 17 of his brief, to the effect that the cause 
presented to the trial judge at the time of the presenta¬ 
tion of the motion on behalf of each of the appellees is 
not a part of the record, can hardly be met, except by 
again asserting as has been previously asserted in the 
trial court, that a complete showing was made to the 
trial justice, which showing was not necessary to be 
detailed in the motion, where the conclusions of the 
motion were supported by the oral presentation, in 
manner sufficient to impress the trial justice that tljere 
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was ample'legal cause for the special appointment. Be¬ 
cause the United States Marshal’s office;is not so con¬ 
stituted as to provide deputies to meet extraordinary 
situations'as was presented herein requiring 24 hour 
duty on the part of the deputy, it was reasonable to 
conclude that there was a physical disqualification or 
unfitness to perform the task of service of process in 
these circumstances, at least, sufficient to justify the 
special appointment. The nature of this unfitness was 
equally applicable to the coroner, who has but two 
deputies. 

The following reference to the activitv of the United 
States Marshal’s Office has recentlv been obtained from 
that office and is no part of the record herein. How¬ 
ever, since its source is the official record of that office 
it might be considered bv this court. 

The United States Marshal’s Office in the District 
Court consists of 39 men, thirteen of whom are pri¬ 
marily occupied by the duties within the office and in 
the two branches of the criminal court and who are 
only partly engaged after court hours in the service 
of writs. Of the remaining 26, there is one deputy 
generallv i assigned to each of the seven other courts 
then sitting in the District Court. These seven depu¬ 
ties are likewise only partly engaged in the service of 
writs after the daily adjournment of court. For the 
three months period covered by the official quarterly 
report of the United States Marshal’s office for the Dis¬ 
trict Court, ending September 30,1935, there were 8,256 
writs served and for the quarter ending December 31, 
1935, the office served 11,004 writs. It is apparent that 
with a small staff of full time process servers as is 
actually employed and with the part time assistance 
afforded by the deputies regularly assigned to courts, 
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the office is congested with duties, so much so that onlv 
a limited time can he allowed to the service of writs 
in a particular case. (The foregoing figures were ob¬ 
tained from the original annual report recently made 
by the United States Marshal, covering the activities 
of the office in all the courts of the District of Columbia. 
The annual report for the fiscal year 1935 to 1936 shows 
the service of 41,616 writs served during the twelve 
months fiscal period.) 


Construction of the Order of Appointment. 

Appellant argues that the order attempts to appoint 
a person in two different and inconsistent capacities 
and because thereof is invalid for indefinitness. The 
two alleged inconsistent parts are: 


411 that the said motion be and the same is hereby 
granted and that Gerald W. Sickler, Esquire, be 
and he is hereby appointed an Elisor in said cause 
for the purpose of serving the present pluries 
writ herein upon the defendant herein or any sub¬ 
sequent writs which may issue out of this court 
against the said defendant in this cause, ” 

44 and the said Gerald W. Sickler is hereby dep¬ 
utized as a deputy United States Marshal fojr the 
purpose of serving process, as aforesaid, in said 
cause, the return of service to be made and shown 
bv the affidavit of service bv said Gerald W. Sick- 

* t 

ler.” 

The principle objection which the appellant maktes to 
the order is that the first part uses the word “Elibor” 
and because the second part uses the word 4 4 deputy 
United States Marshal”. Apparently, appellant’s 
position in the first five points on his argument is that 
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if these words were omitted from the order there would 
be no objection thereto. 

However, in the motion for appointment, the dis¬ 
junctive ‘‘or” was used in praying’ for the appoint¬ 
ment in the following language: “Comes now the plain¬ 
tiff in the above entitled cause, by her attorneys, and 
moves this honorable court to appoint an Elisor or a 
person to be deputized by this honorable court for the 
purpose of serving process upon the defendant in the 
above entitled cause.” (R. 6) Thereafter the order pro¬ 
vides as follows (R. 6): “Adjudged and Ordered that 
the said motion be and the same is lierebv granted 
...” Apart from the use of the word “ Elisor” in the 
motion and order and the word “deputy United States 
Marshal”'in the order alone, it is definitely misleading 
to attempt;a construction of the order as appellant does 
which entirelv disregards the fair and reasonable 
meaning of the words used when considered as a whole. 

O'Reilly v. Campbell, 116 U. S. 418, 29 L. ed. 


As stated bv Mr. Justice Adkins in his memorandum 
opinion overruling the motions to quash: 

“Iti seems immaterial to me that Mr. Sickler 
was called an Elisor in the order, or that the order 
undertook to deputize him as a deputy United 
States Marshal. The order did clearly appoint 
him for the purpose of making service.” (R. 10) 

The order of appointment clearly means that Sickler 
is appointed to serve process upon the appellant and 
in the conjunctive the order purports to give him the 
same powers as a deputy United States Marshal “for 
the purpose of serving process, as aforesaid,” which 
refers to the appointment in the former part of the 
order authorizing him to serve process. It does not 


follow, as appellant argues on page 10 of his brief, that 
the use of the words “for the purpose of serving proc¬ 
ess, as aforesaid” leads to the conclusion that the at¬ 
tempted appointment as Elisor was abandoned or 
merged into the attempted appointment as a Ignited 
States Deputy Marshal. On the contrary, its faijr and 
true construction is that the person appointed to serve 
the process was sought to be given the same protection 
and rights in the execution of his duty as is possessed 
by a deputy United States Marshal. Whether or not 
by this language he legally possessed the same immu¬ 
nity and right may be disputed but is not involved in 
this case. 

It reasonably follows, therefore, that the use of the 
words “deputy United States Marshal” in the order 
is a mere qualification or amplification of the powers 
conferred upon the appointee in the first part c(f the 
order wherein he was authorized to serve the process, 
which was not necessary to his appointment and which 
may be considered as mere surplusage, in view of the 
remaining language of the order which amply and 
reasonably purports to appoint him as an individual to 
serve process. As to the right of the court to apboint 
such an individual to serve process, see infra, I. 0. 

B. 

The Appointment as an Elisor Was Valid. 

The use of the word “Elisor” in the motion for ap¬ 
pointment and in the order has caused considerable 
dispute in these cases. To consider it as surplusage in 
the order would substantially answer appellant’s ob¬ 
jections on this appeal. The use of the word when in¬ 
corporated in the motion and order was intended to 
mean any disinterested person appointed by the court 
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to serve its process, when the court, in its discretion, 
believes that such an appointment is necessary. Al¬ 
though the word Elisor has a technical meaning at 
common law it is submitted that, notwithstanding its 
technical definition, the court could still properly make 
such an appointment in the case at bar. It has likewise 
been the popular nomenclature used for a disinter¬ 
ested process server. At common law the Elisor was 
considered 1 a “person appointed by the court to return 
a jury when the sheriff and coroner have been chal¬ 
lenged as incompetent. ’ ’ 

Bouvier’s Law Dictionary 

The limitation of the dutv of the Elisor in the ret uni 

* 

of the jury was further extended at common law to in¬ 
clude the actual service of process which was ordi- 

narilv entrusted to the sheriff. 

* 

Whitehead v. Collingivood, 190 N. W. 239 

Hollandsworth v. Stone , 47 W. Va. 773, 35 S. E. 

864 

3 Blackstone Commentaries, 355 

Blackstone’s definition for the Elisor was extended 
by the later cases, as in the Hollandsworth case, supra, 
where it was stated that “any credible person may 
serve a summons or other process, or legal notice, and 
make verified return of such service, though there has 
not been any prior return of ‘not executed’, by an au¬ 
thorized officer.” 

Appellant says at page 17 of his brief, in referring 
to the oral statement made to the court at the time 
of the presentation of the motion for appointment: 

“But if nevertheless such purported statements 
are properly to be considered here, although they 
were not recorded, and it is impossible now to re- 
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produce them accurately, it is submitted tljat even 

considered in the light most favorable to appellee 

they do not show any disqualification on tjhe part 

of the Marshal or the Coroner. Those statements, 

appearing for the first time in the opposition of 

appellees to the allowance of these special appeals, 

granting that they were correct and could have 

been substantiated, although no attempt wa|s made 

to do so, merely indicates that there migljt have 

been some difficulty in the matter of obtaini 

•/ 

vices.” 

It is true that there never was anv claim that either 
the Marshal or Coroner were blood relations of any of 
the parties in these causes or that they had any inter¬ 
est in them or were affected by partiality or prejudice. 
However, it was maintained at the oral presentation of 
the motion for appointment and thereafter in e|tch of 
the memoranda filed in opposition to the motion to 
quash the service of process that there existed in un¬ 
fitness oi” disqualification by reason of the physical 
inability of the Marshal’s office to perform the task. 
This was not presented for the first time in the Objec¬ 
tions to the allowance of the special appeal, as Appel¬ 
lant states, but, on the contrary, was presented ill each’ 
of the previous presentations by memoranda and at the 
oral argument in the lower court. The positive in¬ 
ability of the Marshal or the Coroner to effect service 
of process in the cases at bar constituted sufficient dis¬ 
qualification or unfitness. 

State v. Blair , 53 Vt. 24 

An existing emergency or other necessity has been 
held sufficient to justify the appointment of an Elisor 





14 


where there is no sheriff in the county. McFarland v. 
Tunnel, 51 Mo. 334. 

In Turner v. B'diagram, 2 Cal. 520, in upholding the 
act of an Elisor, the court said: 

‘‘The record (of execution on judgment) dis¬ 
closes that a substitute sheriff, called in the statute 
an elisor, was appointed to seize the property sued 
for; and it is said by appellant that his appoint¬ 
ment was without authority of law, and his act a 
nullity, because it is not shown that there was no 
sheriff and coroner, or that those officers were dis¬ 
qualified. 

The appointment was made by a judge having 
competent jurisdiction, and the presumption of 
law is, that he faithfully performed his duty. Even 
if there was an irregularity in such an appoint¬ 
ment, this is not the tribunal in which first to raise 
the question. It should have been made in the 
court receiving the officer's return, bv a motion to 

O 7 • 

quash the service or levy. ” 

In the Blair case, supra, the court said: 

“Tlie ordinary signification of the expression, 
legal disqualification, is, that it results from some 
interest in the subject matter, or from relation¬ 
ship to the parties in interest. . . . The inability 
may result from physical causes, as well as from 
interest, or relationship; and this is the sense in 
which the expression, legal disqualification , as it 
occurs in the statute, should be construed.” 


In Richards v. Forrest, 180 X. E. 508, the word “un¬ 
fit” was defined to mean “unsuitable, incompetent, or 
not adapted for a particular use or service”. 

The disqualification of a marshal or sheriff because 
of consan&uinitv or interest is not in derogation of the 
common law. Section 197 of the District of Columbia 




('ode adds nothing to the common law in this regard, 
since at common law such cause was considered a dis¬ 
qualification to execute process. 


Dyson v. Baker, 54 Miss. 24 

State v. Duncan , 195 Mo. A. 541, 193 S. W. 



A court has inherent power to appoint a special offi¬ 
cer, whatever he be called, to execute the process of the 
court. 

Wilson v. Roach, 4 Cal. 362 

Gilbert v. Brown , 9 Neb. 90, 2 X. W. 376 


In the Dyson case, supra , the court said at page 28: 

“Our statutory provision that, in cases where 
the sheriff is interested, all process shall be di¬ 
rected to and served bv the coroner, is onlv a legis- 
lative recognition of a common law principle and 
is intended mainly as a designation of the proper 
officer to act in such cases.” 

Appellant’s contention that even if a sufficient Show¬ 
ing of disqualification of the marshal was shown then 
the court could not appoint an Elisor until a further 
disqualification of the coroner was shown, is met by 
the case of Phillips v. State, 29 Ga. 105, where i : was 
held that upon disqualification of the marshal it was 
immaterial that the court appointed a disinterested 
person and not the coroner in the summons of a jury. 
No separate showing of any disqualification of the 
coroner was required to be shown under the statute. 
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C. 


The Appointment of the Special Process Server Was 

Valid. 

1. Statutory Provisions As to Rules 

Section 65 of the District of Columbia Code of 1901 
as amended by the Acts approved January 31, and 
June 30, 1902, the rule-making power of the Supreme 
Court of the District of Columbia, was provided for, 
as follows: 

4 ‘The general term of said court . . . may 
establish rules of practice in said special terms 
not ihconsistent with the laws of the United 
States; . . . ” 


Thereafter, the foregoing section was repealed and 


section 65 of the Code of Laws for the District of Co¬ 


lumbia (1924 Code), Title 18, Section 51 (1929 Code) 
enacted on April 19, 1920 (41 Stat. L. 555) repealing 
31 Stat. L. p. 11S9 as amended by 32 Stat. 1. pt. 1, p. 
522, provided among other things, as follows: 

“The general term of said court . . . by orders 
passed in general term . . . may establish written 
rules regulating pleading, practice and procedure, and 
by said rules make such modifications in the forms of 
pleading and methods of practice and procedure pre¬ 
scribed by existing law as may be deemed necessary or 
desirable to render more simple, effective, inexpensive 
and expeditious the remedy in all suits, actions and 
proceedings. . . . And provided further, That said 
court in general term shall not have power to make or 
establish rules regulating pleading, practice or pro¬ 
cedure in equity which are inconsistent with the rules 
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in equity heretofore or hereafter adopted by the Su¬ 
preme Court of the United States;” (italics supplied) 


2. General Statutory Provisions 

Revised Statutes Section 922, 2S U. S. C. A. Sec. 735, 
derived from the Act of September 24, 1789, c. 20, Sec¬ 
tion 28, 1 Stat. 87, provides: 

“When the Marshal or his deputy is a party in 
any cause, the writs and precepts therein shall be 
directed to such disinterested person as the court 
or any justice or judge thereof may appoint, and 
the person so appointed may execute and return 
them. ’ 7 

i 

Section 197 of the District of Columbia Code (i901), 
Title 18. Section 328 (1929 Code) provides as foljlows: 

“Whenever the marshal is a party to any cause 
or interested therein, or it is unfit on other grounds 
that he should serve and execute the process to 
be issued therein, such process shall be issued to 
the coroner, and he shall be paid the same fees and 
compensation for serving and executing the same 
which would be payable to the marshal in similar 
cases, and shall account therefor to the Treasury 
of the United States. And if he shall fail the 
proper performance of his duties in the prenjiises. 
like redress mav be had against him. his sureties, 
and his and their heirs, devisees, and personal 
representatives, as could have been had against 
the marshal, his sureties, and his and their heirs, 
devisees, and personal representatives, for a like 
failure on the part of said marshal.” 

Pairs of Court. 

In accordance with the foregoing power conferred 
upon the general term of the Supreme Court oi the 
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District of Columbia bv the aforementioned Act of 

* 

April 19, 1920, the law and equity rules for the Su¬ 
preme Court of the District of Columbia were re¬ 
written and went into effect on March 1, 1924. Bv the 
introductory paragraph of said rules it was provided: 

“The law rules shall apply in equity, and the 
equity rules shall apply at law, unless inconsistent 
with the rules prescribed.” 


Paragraph 3 of Law Rule 19 of the said 1924 rules, 
which has continued in force to the present time, pro¬ 
vides as follows: 


“Process, Bv whom Served. The service of all 
• » 

process, mesne and final, shall be by the marshal 
of said District, or his deputy, or by some other 
person specially appointed by the court or judge 
for that purpose, and not otherwise. In the latter 
case, the person serving the process shall make 
affidavit thereof.” 


Equity Rule 15 of the Rules of Practice for the 
Courts of Equity of the United States adopted by the 
Supreme Court of the United States November 4, 1912 
and effective February 1, 1913, provides: 

“The service of all process, mesne and final, 
shall be bv the Marshal of the district, or his 
deputy, or by some other person specially ap¬ 
pointed by the court, or judge for that purpose, 
and not otherwise. In the latter case, the person 
serving the process shall make affidavit thereof.” 

4. Historical Background of Laic Rule If), para¬ 
graph 3. 

The rule requires no showing of disqualification, un¬ 
fitness or necessity for the appointment of a special 
process server. This rule is of long standing and ap- 
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pears in the original publication of rules for the Su¬ 
preme Court of the District of Columbia published on 
October 21, 18(13. In the 1863 rules, this rule appeared 
in its identical language, as Equity Rule 15, except 
that the words “said District” appeared in the farmer 
rules as “the District”. It was later copied verbatim 
into Equity Rule 15 adopted in the uniform rules of 
practice in the Federal Courts by the Supreme Court 
of the United States. 

In the 1863 rules there was likewise a somewhajt con¬ 
tradictory rule bv virtue of Common Law Rule 22 
• • 

which is set out in the memorandum opinion o:: Mr. 
Justice Adkins. (R. 10) This rule made no provision 
for service bv one other than the marshal. The rule 
was subsequently modified in manner closely approxi¬ 


mating Sec. 197 of the District of Columbia Coqe, as 
Law Rule 16 of the 1898 Rules of the Supreme Court 
of the District of Columbia and provided: 

“Every writ, process, or notice issuing out of 
this court shall be served by the Marshal for the 
District of Columbia or his deputy, if required, 
except in cases in which the Marshal is a party, 
when such writ or process shall issue to the 
coroner of said District, and the return shall be 
prima facie evidence of the statements therein.” 

The 1919 publication of the Rules of the Supreme 
Court of the District of Columbia entirely omitted any 
law rules dealing with who should serve process but 
only retained the equity rule as Equity Rule 26, Para¬ 
graph three thereof providing, as follows: 

“Unless otherwise provided by law the service 
of all process, mesne and final shall be by the 
Marshal of the District or his deputy, or by some 
other person specially appointed by the court or 
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justice for that purpose. In the latter case, the 
person serving the process shall make affidavit 
showing the manner of service.” 

The Law and Equity Rules of the Supreme Court of 

the District of Columbia were entirelv and whollv re- 

• * 

written in 1924 bv an order of the General Term 
signed on February 11, 1934, pursuant to the extended 
authority conferred by the Act of April 19, 1920, and 
in which rules. Law Rule 19, paragraph 3, as it then 
appeared \Vas retained and made applicable to both 
law and equity and has so continued to the present 
time. 


5. Application of Hales and Statutes. 


In points 6 and 7 of appellant's brief, it is argued 

that Law Rule 19 paragraph 3 cannot be applied by its 

terms without reading into it the provisions of section 

197 of the Code. Appellant asserts that there is an 

ambiguitv between the rule and the statute and that 
< • 

properly applied they should be construed together 
so as to mban that “The service of all process, mesne 
and final, shall be by the marshal of said District, or 
his deputy, or in the event of his disqualification, by 
the coroner, or in the event of the disqualification of 
the coroner, by some other person specially appointed 
by the court or judge for that purpose, and not other- 

i 

wise." (Appellant’s brief p. 25) Appellant therefore 
claims the rule to be invalid because it is in contra¬ 


vention of the statute. Appellant’s contention is un¬ 
tenable for the following reasons: 

(a) Under section 65 of the District of Columbia 
Code of 1901 as originally enacted and amended to 
June 30, 1902, it was provided that the general term 
of the Supreme Court of the District of Columbia 
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“may establish rules of practice . . . not inconsistent 
with the laws of the United States.” Law Rule 19 
paragraph d was in effect at that time and was the 
accepted course of practice at the time section |97 of 
the Code was enacted and was not considered in 
derogation of the rule. 

(b) Section 197 of the Code did not propose to pro¬ 
vide by any mandatory provision how all processj shall 
be served but was intended to divest the marshal of the 
power to serve when he was a “party to any cai}se or 
interested therein” or, in the court’s discretion if “it 
is unfit on other grounds that he should serve”, there 
being no definition of what was meant by “untit on 
other grounds”. 

(c) Section 197 is a disabling statute rather thc|n an 

all inclusive enabling statute. I 

(d) Even if appellant’s contention as to the con¬ 

struction of Section 197 be accepted as at the time of 
its enactment, nevertheless, the later statute enacted 
on April 19, 1920, amending Section 65 of the Cocjle to 
its present form expressly conferred authority tipon 
the general term of the Supreme Court of the District 
of Columbia to “establish written rules regulating 
pleading, practice and procedure, and by said ijules 
make such modifications in the forms of pleading and 
methods of practice, and procedure prescribed by exist¬ 
ing law as mav be deemed necessary or desirable to 
render more simple, effective, inexpensive and ex¬ 
peditious the remedy in all suits, actions and proceed¬ 
ings.” Bv this statute the Congress conferred 

authority upon the court to make rules contrary to the 
statutes then dealing with pleading , practice and 'pro¬ 
cedure. This authority to enact rules in derogation of 
existing statutes is expressly conferred. It consti¬ 
tutes a major departure from its predecessor in the 
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rule-making authority as provided for in the earlier 
section 65, which limited the power of the general term 
to make fules ‘‘not inconsistent with the laws of the 
United States.” This omission of a limitation of the 
power of the court is markedly significant in any con¬ 
struction of Section 65, as amended. The onlv limita- 
tion contained in Section 65, as amended, is the pro¬ 
viso limiting the power of the court not to make rules 
inconsistent with the rules in equity adopted by the 
Supreme Court of the United States. The construc¬ 
tion of Section 65, as amended, as suggested by appel¬ 
lees is therefore fortified by the following: (1) the 
amendment confers authority to modify the “practice 
and procedure prescribed by existing law,” (2) be¬ 
fore the Amendment, the Section contained a limita¬ 
tion upon the power conferred which required the 
enacted rules to conform to the laws of the United 

States which limitation is not onlv omitted in the 

•> 

amended section but is in direct derogation thereof, 
and (3) the only limitation contained in the amended 
section is in the proviso not permitting the en¬ 
actment of any rule inconsistent with the equity 
rules adopted by the United States Supreme Court, 
without reference to the “laws of the United States” 
whereas, Law Rule 19, paragraph 3, is not only not in¬ 
consistent with the analogous Supreme Court Equity 
Rule 15, but is identical therewith. (See supra) 

The exercise of this power conferred upon the court 
is valid. 

Fidelity and Deposit Co. v. L. S. } 187 U. S. 315 

The power to enact rules of court regulating “prac¬ 
tice and procedure” includes therein the power to 
regulate its process. 

15 C. J. 905 


tatutes 


The rules of court have the same force as 
to the extent of their operation. 

Johnson-Wynne Co. v. Wright, 28 Appl D. C. 
375 

Tally v. I). C., 20 App. 1). C. 489 

D. C. v. Humphries, 11 App. D. C. 68 

Judd d Dcticeiler v. Giddings, 43 App. D. C. 304 

hi re Williams, 54 App. D. C. 65 

Neal am v. Davis, 57 App. I). C. 135 

and will be judicially noticed by this court. 

Johnson-Wynne Co. v. Wright, supra. 

Although Congress is posssessed of the power to en¬ 
act rules of procedure, this power has been delegated 
to the Supreme Court of the District of Columbia and 
this delegation of power has been upheld. 

Fidelity and Deposit Co. v. U. 8., supra. 

It has been a recognized rule in the Supreme Court 
of the District of Columbia that in matters of practice 
and procedure the prevailing rule of court is th<p gov¬ 
erning principle notwithstanding its conflict vfith a 
prior statute. For example, in the case of Colonial 
Discount Co., Inc. v. Pennant Taxicab Co., Inc.\ Law 
Xo. 68-466 in the court below, decided on April 4. 1924 
(dismissed on other grounds in this court), in an ac¬ 
tion of replevin, plaintiff moved to strike the defen¬ 
dant’s plea of general issue on the ground that the 
plea of general issue was abolished by the 19241 Law 
Rules. Defendant contended that the rule did not ap¬ 
ply to replevin suits since replevin actions were con¬ 
trolled bv Section 1556 of the Code of Laws for the 
%> 

District of Columbia, which provided (and still (pro¬ 
vides) that ‘‘If the defendant appear he may plead 
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not guilty, in which case all special matters of de¬ 
fense may be given in evidence, or he may plead 
specially.” 

Mr. Chief Justice McCoy, in a written memorandum 
opinion, held the plea bad and said: 


“Section 65 of the Code of Laws for the District 
of Columbia was amended bv the Act of Congress 

cr* 


of April 19, 1920, 41 Stat. L. 555, giving the gen¬ 
eral term of the court the power to ‘establish writ¬ 
ten rules regulating pleading, practice and proced¬ 
ure, and by said iules make such modifications in 
the forms of pleading, and methods of practices 
and procedure prescribed by existing law as may 
be deemed necessary or desirable to render more 
simple, effective, inexpensive and expeditious the 
remedy in all suits, actions and proceedings.’ Law 
Rule 23 was promulgated under the provisions of 
Section 65 as so amended and supersedes the pro¬ 
visions of Section 1556 of the Code with respect 
to the 1 plea of general issue in replevin suits.” 


6. Law Rule 19, paragraph 3, as applied . 

For a great number of years the rule has been in¬ 
voked on a number of occasions to appoint disinter¬ 
ested persbns to serve process and in each case which 
has been found, no showing of disqualification or unfit¬ 
ness could be found in the record supporting the spe¬ 
cial appointment. 

In Standard National Bank v. Johnson, Law No. 
72-592 in the lower court, the following minute entry 
made on April 5, 1927 is recorded in Minute Book No. 
77, page 419, the late Mr. Justice Siddons, presiding: 

“Upon application of the plaintiff, by Wharton 
E. Lester, its attorney, Mr. Nelson Wilson, a mem¬ 
ber of the bar of this court, is hereby appointed for 
the purpose of serving the summons and declara- 


tion herein upon the defendant in this cai}se, and 
to file his affidavit herein as required by Section 3 
of Law Rule 19.” [ 

In the case of I An pie p v. Hallock, Law No. 79,780 in 
the lower court, an Elisor was appointed by Mr. Jus¬ 
tice Luhring. The affidavit of the attorney for the 
plaintiff set forth the alleged disqualifications! of the 
United States Marshal bv charging merelv that the 
defendant came into the District of Columbia at rregu- 
lar intervals with the effect of evading process and 
that consequently it was impossible for the Marshal to 

serve process on the defendant. 

1 | 

The construction of the rule by the court below in its 

previous application is of probative weight in this 
court. 

Simmons v. Morrison, 13 App. D. C. 161. 

In the Simmons rase , supra, involving the validity 
and construction of Law Rule 46 of the Supreme Court 
of the District of Columbia, the court said, at page 171: 

“Now, as to the construction of a rule of court, 
and as to its scope and purpose, great weigh: is to 
be given to the opinion of the court by which it has 
been promulgated and whose practice it has been 
intended to regulate; and if we had anv doubt 
upon the subject, we would be disposed to resolve 
the doubt in favor of the construction thus given. 
But we have no doubt as to the meaning of this 
rule and the scope of its application.” I 

7. As to Appellant's Reliance on Revised Statutes, 
Section 787. ! 

Revised Statutes Section 787, 28 U. S. C. A. Sec. 
503, as amended by the Act approved June 15, pL935, 
provides: 
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“It shall be the duty of the marshal of each 
district to attend the district courts when sitting 
therein, and to execute all lawful precepts issued 
under the authority of the United States; and he 
shall have power to command all necessary assis¬ 
tance in the execution of his dutv.” 


Prior to the 1935 amendment the section included 

the words “directed to him, and” before the words 

“issued under the authority of the United States.” 

* 

Likewise, prior to the amendment the words “through¬ 
out the district” were included after the words “and 


to execute”, specifying the territorial 
the duties of the marshal. 


limitation 



Revised Statutes Section 787 was not intended to 


constitute a mandate to the Federal courts that all the 


process of the federal courts must be served by the 
marshal, to the exclusion of the power conferred upon 
the federal courts sitting* in equity to appoint a disin¬ 
terested person under Federal Equity Rule 15, to serve 
its process. To the same extent was the statute not 
intended to exclude the power of our lower court to 
make a special appointment under Law Rule 19, para¬ 
graph 3. 

Revised Statutes Section 787 does not abrogate the 
rule making power conferred upon the general term of 
the District Court bv Section 65, as amended. 

If Section 65 remains unimpaired by the provisions 
of R. S. Section 787, then the rules enacted pursuant 
thereto are likewise not impaired. 

The section makes mandatory the duty of the mar¬ 
shal to act but does not purport to limit the powers of 
the court. The duty of the marshal under R. S. 787 
properly means that he shall “execute all lawful pre¬ 
cepts of the United States issued” to him under the au¬ 
thority of the United States. The section prior to its 
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amendment in 1935 provided that the marshal shall 
“execute throughout the district all lawful precepts 
directed to him.’’ The omission of the words “through¬ 
out the district” was the apparent purpose of the 
amendment thereby extending the duty and authority 
of the marshal to execute precepts of the court without 
the limitation of the territorial district in which that 
court may be sitting or in which he was appointed. 

The omission of the words “directed to him!” can 
amount to no more than the omission of surplusage in 
the statute, without which its meaning remains the 
same, for the reason that the use of the past tense of 
the verb “issued” without more requires an Object, 
whether it be expressed or implied, and it is certainly 
not open to argument that “issued” in the amended 
statute refers only to the marshal and can refer to no 
one else. That which is “issued” is the preceptj. To 
whom it is “issued” is the marshal. 

Although appellant lays stress on the omission of 
the words “directed to him” it is submitted that (there 
is nothing in the Congressional Record, so far as Coun¬ 
sel have been able to find, which in any manner rjnani- 
fests any intention to impute an entirely changed njiean- 
ing to the section, beyond the reasonable meaning 

|mar- 
de- 
thcr 
ieral 

offi- 
and 


H 


which affects only the territory limitation of the 

•> % 

shal. This is particularly so since the statute wa 
signed to deal with the duties of the marshal n 
than with the limitation of the power of the Fe(j 
courts. (See 28 U. S. C. A. Sec. 503) 

Marshals “are considered as mere ministerial 
cers to execute process when put into their hands, 
not made the judges whether such process shall b^ is¬ 
sued. ’ ’ 

Levy Ct. v. Ringgold, 5 Pet. 451, 8 L. ed. 18$. 





Tlie following eases support the proposition that 
marshals are territorially limited in their powers to 
the respective districts in which they have been ap¬ 
pointed. They are possessed of no right to execute a 
writ outside of their own districts, unless otherwise 
provided by statute. 


Walker v. Lea. 47 F. 645. 

In re Anderson. 1)4 F. 487. 

Sew chillis v. Lehigh Valley Coal Co.. 233 F. 422. 
I ~oss v. Luke, Fed. (’as. Xo. 17-014. 

Boykin v. Iloye Production Co.. 58 F. (2d) 1041. 


It is respectfully submitted that the difficulty en¬ 
countered in the cited cases, wherein the marshal was 
territoriallv limited to the district in which he was 
appointed,! has been avoided by the 1935 amendment 
to R. S. 787, so that now, with the amendment, he may 
execute all lawful precepts of the United States both 
within and without the jurisdiction of his appointment. 
This alone, it is submitted, is the effect of the amend¬ 
ment, the statute remaining, in other respects, identical 
with its provisions prior to its amendment thereby 
making authoritative and applicable in the construc¬ 
tion of the section, the case of United States v. Mit¬ 
chell. 223 F. 805, where it was held that a summons 
in an action at law in a federal court sitting in New 
York need not be served by the marshal, since no fed¬ 
eral statute requires all process to be executed by the 
marshal, and which further held that R. S. 787 applies 
only to process issued to the marshal. 

Rakauskas v. Erie R. Co 237 F. 495. 
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The Pluries Writs Were Properly Issued and Returned. 


Appellant contends in propositions 8 and 9 on page 
31 of his brief, that since process in all fourteen eases 


was outstanding at the time of the order of special ap¬ 
pointment on November 27, 1935, an anomalous situa¬ 
tion existed, wherein two persons were authorized at 
the same time to serve the same process, and that this 
condition existed at the time of the issuance of the 
pluries writs on December 6, 1935, which were actually 
served on the defendant. There is no merit or founda¬ 
tion in this argument. 

The writs served in the first twelve cases were 
pluries writs and in the last two, an alias summons 
and an original summons respectively. Appellant’s 
proposition is not applicable to all cases. But assum¬ 
ing its general application there is no foundation in 
fact for appellant’s argument that there was no proper 
return of service made by the marshal, becausi so 
long as the various writs were within the possession 
and control of the marshal they were uniformly re¬ 
turned by the marshal.“Not to be found”. (R. 4, 5) 
The original summonses in the first twelve cases were 
returned on May 17,1935, by the marshal marked “|Xot 
to be found”. (R. 4) The alias summonses in these 
cases were returned on August 28, 1935, in like man¬ 
ner bv the marshal and marked “Not to be found”. 
* 

(R. 5) The pluries summonses and the original sum¬ 
mons in case No. 6727 were issued on November 11, 
1935 (R. 5, 26, 27) These writs were capable of b^ing 
served at any time within 20 days from November 11, 
1935. Prior to the expiration of the 20 day pe¬ 
riod, on November 27, 1935, the order of appoint- 
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ment was made which effectively withdrew the writs 
from the control of the marshal’s office and authorized 
the appointee therein to serve the same. For the 
marshal to have made his return at that time would 
have been a useless ceremony. The action taken by the 
appellees, and as ordered by the court, was proceeded 
with upon the definite assertion of fact that no service 
had been 'accomplished. To have required the mar¬ 
shal to make his return would have entailed expense 
and would have necessitated a new writ in each case 
when the former writ was still legally effective. Con- 
sequently, 1 immediately upon the special appointment 
copies of the order of appointment were presented to 
the marshal and he thereupon delivered all the writs 
and declarations to the appointee and noted upon each 
writ the following: “Withdrawn from marshall's office 
by atty for pi.” (R. 5, 16-23) 

Thereafter, on December 6, 1935, and after the ex¬ 
piration of the period within which the pluries writs 
could have been served, at which time the writs are 
commonly known as “dead writs”, the appointee made 
his return, as required by the order of appointment, by 
filing an affidavit stating in substance that the defen¬ 
dant could “Not be found during the time allowed for 
service under the writs placed in my possession for 
the purpose of said service.” (R. 7, 28) In addition 
thereto he likewise filled in the blank spaces provided 
for in the printed form for the marshal’s return on the 
first pluries writs stating therein “Not Found the 4th 
day of December 1935”. (R. 5) 

It is submitted that nothing in addition to what 
was done could have been done in the exercise of the 
highest diligence in the making of the pluries return, 
prior to the issuance of the second group of pluries 
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writs which were actually served. The only objection 
made by appellant in the final service is that the; writs 
actually served should be held invalid because the prior 
pluries writs were returned as hereinabove detailed 
without an official return bv the marshal. Without 


burdenine; the court with further answer thereto 


it will 


suffice to say that there is no authority for appellant’s 
contention and, since the nature of the return under 
oath made by the process server has not been and |is not 
subject to attack for any impropriety in form o\- sub¬ 
stance, appellant’s contention should, therefore, be 
denied. In this regard, although appellant’s attack is 
not applicable to case Xo. 6728, it is not believed neces¬ 
sary to further designate its distinguishing character¬ 
istics. 

In Hollands worth v. Stone , supra, the court safd: 

“It is claimed that, as this summons showed no 
return of not executed, the return of service bv 
an individual, verified by his affidavit is absolutely 
void. If this court holds that doctrine, it would 
upturn how many judgments and decrees in West 
Virginia ? It would reverse the practice prevalent 
throughout this state for 50 years ... It was 
meant to say that not only original process njiight 
be served by an individual, but also alias or] any 
other process, whatever its proper name,—j plu¬ 
ries’ or other,—where the prior process had been 
returned unexecuted, might be served by aij in¬ 
dividual, just like the other process mentionejd in 
the section.” 

CONCLUSION. 

For the foregoing reasons, it is respectfully sub- 
mitte that the sum and substance of appellant’s argu¬ 
ment is strained and unreasonable in the suggested 
and attempted construction of the order of special ap- 
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pointment assigned in appellant’s assignment of errors 
Xos. 1, 2, 3, 4, 5, and 8; that appellant’s argument pred¬ 
icated upon his assignment of errors Xos. 9 and 10 
asserting the invalidity of Law Rule 19, paragraph 3, 
is incorrect as a matter of law and is argued in appel¬ 
lant’s brief without reference to the controlling sig- 
nificance and effect of section 65 as amended, of the 
District of Columbia Code; and, that there is neither 
merit in law or reason in assignment of errors Xos. 6 
and 7 attacking the validity of the second pluries writs 
after the former pluries writs had been effectively with¬ 
drawn from the control of the marshal’s office bv the 
order of special appointment. 

It is, thbrefore, respectfully submitted that the order 
of appointment was valid and properly authorized the 
appointee to execute the writ in each case; that the 
personal Service within this jurisdiction subsequently 
effected should be upheld; and that the action of the 
trial court overruling the motions to quash should be 
affirmed. 


Respectfully submitted, 

Alvix L. Xewmyer, 

David G. Bkess, 

Attorneys for Appellees 
in Special Calendar 
No. 6715 to 672S, both 
inclusive. 







